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The City of Portsmouth Zoning Ordinance was adopted on February 9, 2010 by City
Councill, effective May 1, 2010. Included in this revision are all of the amendments that
have been made to the Zoning Ordinance since May 1, 2010. Below is a listing of all of
the amendments including their date of adoption by City Council.
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ARTICLE 40.1-1: GENERAL PROVISIONS

40.1-1.1 TITLE

This chapter of the Portsmouth City Code shall be officially known as "The City of Portsmouth, Virginia,
Zoning Ordinance" and may be referred to as "the Zoning Ordinance" or "this Ordinance."

40.1-1.2 AUTHORITY

(A)

(B)

General Authority

This Ordinance establishes the city’s zoning regulatory authority as authorized by the Code of
Virginia (1950), as amended, and is adopted in accordance with:

(1) The enabling authority contained in Title 15.2, Chapter 22 of the Code of Virginia (1950), as
amended, granted to the City of Portsmouth by the General Assembly of the
Commonwealth of Virginia;

(2) The Code of the City of Portsmouth, Virginia; and
3) All other relevant laws of the Commonwealth of Virginia.

References to Code of Virginia

Whenever any provision of this Ordinance refers to or cites a section of the Code of Virginia
(1950), as amended, and that section is later amended or superseded, this Ordinance shall be
deemed amended to refer to the amended section or the section that most nearly corresponds
to the superseded section.

40.1-1.3 GENERAL PURPOSE AND INTENT

(A) The City Council for the purpose of promoting the health, safety, or general welfare of the public
and of further accomplishing the objectives of the Code of Virginia (1950), as amended, states
this Ordinance is adopted with the following purposes and intent:

(1) To provide for adequate light, air, convenience of access, and safety from fire, flood,
crime, and other dangers;

(2) To reduce or prevent congestion in the public streefts;

(3) To facilitate the creation of a convenient, attractive, and harmonious community;

(4) To facilitate the provision of adequate police and fire protection, disaster evacuation, civil
defense, transportation, water, sewerage, flood protection, schools, parks, forests,
playgrounds, recreational facilities, and other public requirements;

(5) To protect against destruction of or encroachment upon historic areas;

(6) To protect against overcrowding of land, undue density of population in relation to
community facilities existing or available, obstruction of light and air, danger and
congestion in travel and fransportation, or loss of life, health, or property from fire, flood,
panic, or other dangers;

(7) To encourage economic development activities that provide desirable employment, high
wage jobs, and enlarge the tax base;

(8) To provide for the preservation and protection of the natural environment, including
surface water and groundwater;

(9) To promote the creation and preservation of affordable housing suitable for meeting the
current and future needs of the city;

(10) Toimplement the comprehensive plan;
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(1)
(12)
(13)
(14)

(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)

40.1-1.4

ARTICLE 40.1-1: GENERAL PROVISIONS
Section 40.1-1.4 Applicability and Jurisdiction

Subsection (A): General Applicability

To promote a healthy economy through a high quality of life;
To develop a sense of place that reflects the city’s history, downtown, and waterfront;
To maintain quality neighborhoods with diverse housing choices and access to services;

To strengthen stable neighborhoods, prevent further decline in fransitional neighborhoods,
and encourage redevelopment in targeted neighborhoods;

To encourage the development of activity centers;

To encourage redevelopment that is compatible with its context;

To encourage mixed-use, pedestrian-friendly land use patterns, at appropriate locations;
To encourage and target land uses for their highest and best use;

To target obsolescent uses for redevelopment;

To improve the visual character of the gateway corridors;

To improve development quality generally; and

To focus and strengthen the city's urban form.

APPLICABILITY AND JURISDICTION

(A) General Applicability

The provisions of this Ordinance shall apply to the development of all land within the corporate
limits of the City of Portsmouth except for streets and public rights-of way, and unless it is expressly
exempted by a specific section or subsection of this Ordinance.

(B) Application to Governmental Units
Except as stated herein, the provisions of this Ordinance do not apply to:

(1)

(2)
(3)

Development by the city or its agencies or departments during a declared locall
emergency. The City Council shall ratify such exemption after the fact at its next regularly
scheduled meeting, and shall base its rafification on specified findings of fact related to
the emergency involved.

Development of lands owned by the Commonwealth of Virginia.

Development owned and held in tenancy by the government of the United States, its
agencies, departments, or corporate services, to the extent required by law.

(C) No Development until Compliance with This Ordinance

(1)

(2)

(3)

No land shall be developed without full compliance with the provisions of this Ordinance
and all other applicable city, county, state, and federal regulations, and no application,
permit, or approval shall be considered on property where there is a known outstanding
violation of this ordinance, unless the application, permit, and/or approval is to remedy
the violation.

All departments, officials, and public employees of the city who are vested with the duty
of authority to issue permits or licenses shall conform to the provisions of this Ordinance.
They shall issue permits for uses, buildings, or purposes only when they are in harmony with
the provisions of this Ordinance. Any such permit, if issued in conflict with the provisions of
this Ordinance, shall be null and void.

No development or land-disturbing activities subject to the standards of this ordinance
may take place until the appropriate approval(s) are granted by the city in accordance
with this Ordinance.
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ARTICLE 40.1-1: GENERAL PROVISIONS
Section 40.1-1.5 Conformance with Adopted Plans

Subsection (A): Conflicts with Other City Codes or Laws

(4) Land or buildings may be used or occupied only after a Certificate of Occupancy is
approved by the Zoning Administrator. The Zoning Administrator shall not issue a temporary
Cerfificate of Occupancy until the applicant has guaranteed the completion of public
improvements, including, but not limited to, public streets, public water and public sewer
facilities, or the completion of required landscape areas and plantings shown on the
approved site plan or other approved plan by providing a surety in a form approved by
the City Attorney.

40.1-1.5 CONFORMANCE WITH ADOPTED PLANS

This Ordinance is infended to ensure that all development within the city’s jurisdiction is consistent with the
goals, objectives, policies, strategies, and actions of the Destination 2025 Comprehensive Plan and any
other adopted plans addressing the city’s growth and development. To the extent this Ordinance is or
becomes inconsistent with these adopted plans, it should be amended to become or remain consistent
with the adopted plans. Additionally, all amendments to this Ordinance'’s text or official zoning map
should maintain and enhance consistency between this Ordinance and the adopted plans.

40.1-1.6 RELATIONSHIP WITH OTHER LAWS, COVENANTS, OR DEED

RESTRICTIONS

(A) Conflicts with Other City Codes or Laws
If a provision of this Ordinance is inconsistent with a provision found in other adopted codes or
ordinances of the city, the more restrictive provision shall govern unless the terms of the more
restrictive provision specify otherwise. The more restrictive provision is the one that imposes
greater restrictions or burdens, or more stringent controls.

(B) Conflicts with Private Agreements
The city shall not be responsible for monitoring or enforcing private easements, covenants, and
restrictions, although the city may inquire as to whether land is subject to easements, covenants,
and restrictions during the review of development applications.

(C) Conflicts with State or Federal Law
If a provision of this Ordinance is inconsistent with a provision found in the law or regulations of the
state or federal government, the more restrictive provision shall control, fo the extent permitted by
law.

(D) Existing Agreements or Vested Rights
Nothing in this Ordinance is intended fo repeal, supersede, annul, impair, or interfere with any
existing private agreements or vested rights recognized in accordance with all applicable laws,
provided such agreements or rights are lawfully established and remain in effect.
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ARTICLE 40.1-1: GENERAL PROVISIONS
Section 40.1-1.7 Official Zoning Map

Subsection (A): General

40.1-1.7 OFFICIAL ZONING MAP

(A)

(B)

(&)

(D)

General

The official zoning map designates the location and boundaries of the various base zoning and
overlay zoning districts established in this Ordinance. The official zoning map shall be kept on file
in the Planning Department and is available for public inspection during normal business hours.
The original official version of the map shall be certified by the Planning Director. It may be kept in
either hardcopy or digital form. It shall be the final authority as to the status of the current zoning
district classification of land in the city, and shall only be amended in accordance with this
Ordinance.

Incorporated by Reference

The official zoning map and all the notations thereon is incorporated herein by reference and
made part of this Ordinance.

Damaged, Destroyed, or Lost

In the event the official zoning map is damaged, destroyed, lost, or becomes difficult to read and
interpret due to the number of changes, the City Council may, by resolution, adopt a new official
zoning map to replace the damaged, destroyed, or lost map. The new official zoning map shall
not make any substantive changes (amendments), but may correct drafting and other clerical
errors and omissions on the previous official zoning map.

Interpretation of Official Zoning Map Boundaries

The Zoning Administrator shall be responsible for interpretations of the official zoning map in
accordance with the standards in Section 40.1-2.3.L, Interpretation, and the following standards:

(1) Boundaries shown as approximately following a utility line or a street, alley, railroad, or
other public access way shall be interpreted as following the centerline of the right-of-way
or easement for the utility line or access way.

(2) Boundaries shown as approximately following a property line shall be interpreted as
following the property line as it existed when the boundary was established. If a single
subsequent minor adjustment (such as from settlement of a boundary dispute or overlap)
results in the property line moving 10 feet or less, the zoning boundary shall be interpreted
as moving with the property line.

(3) Where areas under water are not shown within the same district as the adjacent land
areas, the boundaries of the zoning districts shown for such adjacent land areas shall
extend to the mean low-water line along the property lines of the owners of such adjacent
land areas.

(4) Boundaries shown as approximately following established municipal corporate limits or
other political boundaries shall be interpreted as following the corporate limits or
boundaries.

(5) Boundaries shown parallel to or as extensions of features indicated in this subsection shall
be interpreted as such.

(6) If the specific location of a depicted boundary cannot be determined from notations on
the official zoning map or application of the above standards, it shall be determined by
using the map’s scale to determine the boundary’s distance from other features shown on
the map.

(7) Where the actual locations of existing physical or natural features vary from that shown on
the official zoning map, or in other circumstances not covered by this subsection, the
Zoning Administrator shall have the authority to interpret the district boundaries (See
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(E)

(F)

(G)

(H)

ARTICLE 40.1-1: GENERAL PROVISIONS
Section 40.1-1.7 Official Zoning Map

Subsection (E): Amendments to the Official Zoning Map

Section 40.1-2.3.L, Interpretation). Appeals of the Zoning Administrator’s decision shall be
reviewed by the Board of Zoning Appeals (BZA) in accordance with Section 40.1-2.3.M,
Appeal.

(8) In every case where property has not been specifically included within a zoning district,
the land shall automatically be designated as Preservation/Government (PG) untfil such
classification is changed by an amendment to this Ordinance in accordance with Section
40.1-2.3.A, Zoning Map Amendment (Rezoning) or Text Amendment.

Amendments to the Official Zoning Map

Changes made in zoning district boundaries or other matters portrayed on the official zoning map
shall be made in accordance with the provisions of this Ordinance (Section 40.1-2.3.A, Zoning
Map Amendment (Rezoning) or Text Amendment). Changes shall be entered on the official
zoning map by the Planning Director prompftly after the amendment is approved by the City
Council. Where the ordinance enacting a zoning district boundary change contains wording
explaining or clarifying the location of the new boundary, the Planning Director may enter on the
official zoning map notations reflecting the ordinance wording. The Planning Director shall
maintain copies of superseded versions of the official zoning map for historical reference.

Uses Generally

This Ordinance shall be deemed exclusive in nature and only those uses specified shall be
permitted in the various zoning districts. If a use is not specified in a zoning district, it shall be
prohibited in that district. In the event that a use is not permitted in any zoning district, it may only
be permitted after appropriate amendment to the text of this Ordinance.

Bifurcation Discouraged

Applications seeking to amend the official zoning map (rezoning) to establish or maintain two or
more different base zoning district designations on a single lot are discouraged.

Transition to New Zoning Districts

On May 1, 2010, land zoned with a zoning district classification from the previous zoning ordinance
shall be translated or reclassified to one of the zoning district classifications in this Ordinance as set
forth in Article 40.1-3: Zoning Districts. Table 40.1-1.7(H), Transition to New Zoning Districts,
summarizes the translation or reclassification of the zoning districts used in the previous zoning
ordinance to the zoning districts used in this Ordinance. (For example, Table 40.1-1.7(H) shows
that all lands classified Residential RS-300 in the previous zoning ordinance are classified
Neighborhood Residential (NR) in this Ordinance.)
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ARTICLE 40.1-1: GENERAL PROVISIONS
Section 40.1-1.7 Official Zoning Map

Subsection (H): Transition to New Zoning Districts

TABLE 40.1-1.7(H): TRANSITION TO NEW ZONING DISTRICTS

FORMER ZONING DISTRICTS NEW ZONING DISTRICTS
RESIDENTIAL DISTRICTS [1]
Residential RS-400 Neighborhood Residential (NR)
Residential RS-300
Residential RS-150 General Residential (GR)

Residential RS-125
Residential RS-100
Residential RS-85
Residential RS-75 Urban Residential (UR)
Residential RS-60
Residential RS-50
Residential RT-75 High-Density Urban Residential (UR-H)
Residential RM-75
Office Residential OR-75
Residential RM-60

BUSINESS DISTRICTS

Neighborhood Commercial (C-1) Neighborhood Mixed-Use (NMU)
General Commercial (C-2) General Mixed-Use (GMU)
Planned Office Park (POP)
Business Park (BP) [DELETED]

High Intensity Mixed-Use (MU-H) [NEW]
Industrial (M-1) Light Industrial (IL)

Industrial (M-1-R)
Commerce Park (CP)
Industrial (M-2) Industrial (IN)

AcTIvITY CENTER DISTRICTS [2]
Neighborhood Activity Center (NAC) [NEW]
Community Activity Center (CAC) [NEW]

Mixed-Use/Employment Center (MX/EC) Regional Activity Center (RAC)
Planned Unit Development (PUD) [DELETED]

SPECIAL DISTRICTS
Waterfront (W-1) Waterfront (WF)
Downtown (D-1) Downtown (D1)
Downtown (D-2) Downtown (D2)
Historic Residential (HR) Historic Residential (HR)
Historic Limited Office (HLO) Historic Limited Office (HLO)
Historic Limited Business (HLB) Historic Limited Business (HLB)
Preservation (P1) Preservation/Government (PG)

United States Government (USG)
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ARTICLE 40.1-1: GENERAL PROVISIONS
Section 40.1-1.8 Transitional Rules

Subsection (A): Effective Date

TABLE 40.1-1.7(H): TRANSITION TO NEW ZONING DISTRICTS
FORMER ZONING DISTRICTS NEW ZONING DISTRICTS

NOTES:

[1] The Residential Mobile Home (RMH) district standards are located within Appendix C of this
Ordinance. Map amendments to establish or enlarge the RMH district are prohibited.

[2] If land is located within a designated activity center (as depicted on the city’s future land use
map), the lot may be re-designated to the appropriate activity center district designation in
accordance with the procedures and standards of Section 40.1-2.3.A, Zoning Map Amendment
(Rezoning ) or Text Amendment.

40.1-1.8 TRANSITIONAL RULES

(A) Effective Date

This Ordinance shall become effective on May 1, 2010, and repeals and replaces the current City
of Portsmouth Zoning Ordinance, as originally adopted on February 12, 1991, as subsequently
amended.

(B) Violations Continue

Any violation of the previous zoning ordinance shall continue to be a violation under this
Ordinance and any other applicable ordinances, laws, or statutes. Violations of this Ordinance
shall be subject to the penalties set forth in Article 40.1-7: Enforcement, and any other applicable
ordinances, laws, or statutes, unless the development complies with the express terms of this
Ordinance or the other ordinances, laws, or statutes.

(C) Complete Applications

(1) Any application submitted and accepted as complete before May 1, 2010, but still
pending final action as of that date, shall be reviewed and decided in accordance with
the regulations in effect when the application was accepted. To the extent such an
application is approved and proposes development that does not comply with this
Ordinance, the subsequent development, although permitted, shall be nonconforming
and subject to the provisions of Article 40.1-6: Nonconformities.

(2) Completed applications shall be processed in good faith and shall comply with any time
frames for review, approval, and completion as established in the regulations in effect at
the time of application acceptance. If the application fails to comply with the required
fime frames, it shall expire and future development shall be subject to the requirements of
this Ordinance.

(3) An applicant with a pending application accepted before May 1, 2010 may opt to have
the proposed development reviewed and decided under the standards of this Ordinance
by withdrawing the pending application and submitting a new application in accordance
with the standards of this Ordinance.
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ARTICLE 40.1-1: GENERAL PROVISIONS
Section 40.1-1.9 Severability

Subsection (D): Approved Permits and Development Approvals

(D) Approved Permits and Development Approvals

Any applications approved before May 1, 2010 shall remain valid until their expiration date.
Development with valid permits or development approvals may be carried out in accordance
with the terms and conditions of its approval and the development standards in effect at the time
of approval, provided the permit or development approval is valid and has not expired. If the
prior approval expires or is revoked (i.e., for failure fo comply with the terms and conditions of
approval), any subsequent development of the site shall be applied for in accordance with the
procedures and standards of this Ordinance. To the extent a prior-approved application
proposes development that does not comply with this Ordinance, the subsequent development,
although permitted, shall be nonconforming and subject to the provisions of Article 40.1-6:
Nonconformities.

(E) Approved Zoning Subject to Proffers

Lands subject to a zoning classification approved subject to proffers before May 1, 2010 shall
continue to be subject fo the approved rezoning and proffers until or unless the City Council
amends the zoning classification of the lands in accordance with the procedures and standards
of this Ordinance and the Code of Virginia (1950), as amended.

(F) Nonconformities

If any use, structure, lof, or sign legally existed on May 1, 2010, but does not fully comply with the
standards of this Ordinance, then that use, structure, lof, or sign shall be considered
nonconforming under this Ordinance and shall be confrolled by the provisions of Article 40.1-6:
Nonconformities.

40.1-1.9 SEVERABILITY

It is the legislative intent of the City Council, in adopting this Ordinance, that all provisions shall regulate
development in accordance with the existing and future needs of the city as established in this
Ordinance and promote the public health, safety, and general welfare of the landowners and residents
of the city. If any section, subsection, sentence, boundary, clause, or phrase of this Ordinance is for any
reason held by a court of competent jurisdiction to be invalid, such decision shall not affect the validity of
the remaining portions of this Ordinance. The City Council hereby declares that it would have passed this
Ordinance and any section, subsection, sentence, boundary, clause, and phrase thereof, irrespective of
the fact that any one or more sections, subsections, sentences, boundaries, clauses, or phrases be
declared invalid.
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ARTICLE 40.1-2: ADMINISTRATION

40.1-2.1 ADMINISTRATIVE AND DECISION MAKING BODIES

(A) Development Review Structure

(1) Table 40.1-2.1(A), Development Review Structure, summarizes the advisory and decision-
making bodies that have specific review responsibilities under this Ordinance for permits or
development approvals, and their responsibilities. Common procedures for the permits
and development approvals are found in Section 40.1-2.2, Common Review Procedures.
Provisions specific to each type of development permit or approval are found in Section
40.1-2.3, Standards and Requirements for Applications.

TABLE 40.1-2.1(A): SUMMARY TABLE OF DEVELOPMENT REVIEW STRUCTURE

S = STAFF REVIEW R = REVIEW AND ADVISE D = DECISION A = APPEAL <> = PuBLIC

PERMIT OR DEVELOPMENT SEE SECTION ciy PLANNING BZA HPC PLANNING ZONING
APPROVAL CoOUNCIL | COMMISSION DIRECTOR | ADMINISTRATOR
AMENDMENTS AND USE PERMITS

Zoning Map or Zoning Text 40.1-2.3(A) <D> <R> R[] S
Amendment

Use Permit 40.1-2.3(B) <D> <R> S

DEVELOPMENT PLANS
Type | Development Plan 40.1-2.3(C) A D
Type Il Development Plan 40.1-2.3(D) D [2] S
SUBDIVISIONS

See Chapter 33.1 of the City Code of Ordinances

PERMITS

Temporary Use Permit 40.1-2.3(E) <A> D
Zoning Compliance Permit 40.1-2.3(F) <A> D [4] D
3
Elclerﬂfico’re of 40.1-2.3(1) D [9] S/D [7]
Appropriateness [6]

VARIANCES, ADJUSTMENTS, AND EXCEPTIONS
Variance Permit 40.1-2.3(G) <D> S
Administrative Adjustment 40.1-2.3(H) <A> D

INTERPRETATIONS AND APPEALS
Interpretations 40.1-2.3(J) <A> D [8] D
Appeals 40.1-2.3(K) <D>
(2]

NOTES:

BZA = Board of Zoning Appeals

HPC = Historic Preservation Commission

[1] The Historic Preservation Commission (HPC) shall review and advise the Planning Commission and City Council on any
applications to amend the boundaries of an historic district or modify the Ordinance text related to the historic district
provisions.

[2] Appeals are to the circuit court of the City of Portsmouth.

[3] The zoning compliance permit serves as the certification of compliance for development in the Downtown D2 district,
as described in Appendix B of this Ordinance.

[4] The Planning Director shall review and decide zoning compliance permits in the Downtown D2 district.

[5] Appeals are made to the city's Appeals Review Committee.

City of Portsmouth, Virginia — Zoning Ordinance Page 2-1
Revised 12/9/14




ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.1 Administrative and Decision Making Bodies

Subsection (B): City Council

TABLE 40.1-2.1(A): SUMMARY TABLE OF DEVELOPMENT REVIEW STRUCTURE

S = STAFF REVIEW R = REVIEW AND ADVISE D = DECISION A = APPEAL <> = PUBLIC HEARING
PERMIT OR DEVELOPMENT SEE SECTION Ciy PLANNING BZA HPC PLANNING ZONING
APPROVAL COUNCIL | COMMISSION DIRECTOR | ADMINISTRATOR

[6] The Downtown Design Committee shall review and decide applications for Certificates of Appropriateness in the D1
Downtown district.

[71 Administrative decisions are made on minor requests for Certificates of Appropriateness are made by the Planning
Director in accordance with Section 40.1-2.3(l), Certificates of Appropriateness.

[8] The Zoning Administrator provides interpretations of the zoning ordinance related to the boundaries of the official
zoning map, the dimensional standards in Article 40.1-3, the use classifications in Section 40.1-4.2, and the use table in
Section 40.1-4.1; The Planning Director provides interpretations of all other aspects of the Ordinance (e.g.. intent, design,
and appearance issues, efc.).

(2) All departments, officials, and public employees of the city who are vested with the duty
of authority fo issue permits or licenses shall conform to the provisions of this Ordinance.
They shall issue permits for uses, buildings, or purposes only when they are in harmony with
the provisions of this Ordinance. Any such permit, if issued in conflict with the provisions of
this Ordinance, shall be null and void.

(B) City Council

In addition to any other authority granted to City Council by the City Code or the Code of

Virginia, (1950) as amended, the City Council shall have the following powers and duties under

this Ordinance:

(1) To hear and decide applications for amendment of the zoning map or zoning fext; and
(2) To hear and decide development applications for use permits.

(C) Planning Commission

(1) Establishment, Membership, and Procedures
The establishment, membership, and procedures for the Planning Commission are
established in Chapter 2, Article X of the City Code.

(2) Powers and Duties

In addition to any other authority granted to the Planning Commission by City Council, the
City Code, or the Code of Virginia (1950), as amended, the Planning Commission shall
have the following powers and duties under this Ordinance:

(a) To hear and make recommendations to City Council on the following:
(i) Amendments to the zoning map or zoning text; and
(ii) Use permits.

(b) To hear and decide type Il development plans.

(c) To hear appeals of the Planning Director’s decision on type | development plans,

(d) To carry out any other powers and duties delegated to it by the City Council,
consistent with the Code of Virginia (1950), as amended.

(D) Board of Zoning Appeals (BZA)

(1) Establishment

The Board of Zoning Appeals (BZA) is hereby established in accordance with the Code of
Virginia (1950), as amended.
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.1 Administrative and Decision Making Bodies

Subsection (D): Board of Zoning Appeals (BZA)

(2) Membership

(@)

(b)

(c)

(d)

Number of Members

(i) The BZA shall consist of five regular members and three alternate members.
The regular members and alternate members shall be appointed by the
circuit court of the City of Portsmouth, and serve without compensation.

(i) Each member shall be a resident of the city.

(iii) Alternate members shall be required to attend all regular meetings and
fraining of the BZA, but shall not participate in the voting or decisions of the
BZA unless asked by the chairperson to fill a position when a regular
member is absent or unavailable to vote on a matter. When seated,
alternate members shall have the same powers and duties as the member
they replace.

(iv) Each member of the BZA shall attend at least one informational or
educational meetfing each year pertaining to the work and functions of the
BZA or to how this Ordinance functions.

Terms of Office, Appointment, and Qualifications

The terms of office and the quadlifications of the members of the BZA, the manner of
their appointment and the organization of the board shall be as provided in the
Code of Virginia (1950), as amended.

Vacancies

(i) Vacancies occurring for reasons other than expiration of terms shall be filled
for the period of the unexpired term only.

(i) In filling vacancies, the circuit court of the City of Portsmouth shall give first
priority to alternate members.

Officers

(i) The BZA may elect from its members one chairperson and one vice-

chairperson. The chairperson shall preside at all meetings of the BZA. The
vice-chairperson shall preside in the absence of the chairperson.

(ii) The Planning Director shall serve as a non-voting member and Secretary of
the BZA.

(3) Meetings

(a) BZA meetings shall be held at the call of the chairperson and at such other times as
the BZA may determine.

(b) The chairperson, or the acting chairperson, may administer oaths and compel the
attendance of witnesses.

(c) All BZA hearings shall be open to the public.

(d)  The BZA shall keep minutes of its proceedings, showing the vote of each member
on each question or, if absent or failing to vote, indicating such fact. The BZA shall
keep records of its examinations and other official actions, all of which shall be
immediately filed in the Planning Department and shall be a public record.

(e) The office of the BZA shall be maintained in the space assigned to it by the City
Manager.

)] The BZA shall submit a report of its activities to City Council at least once each
year.
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.1 Administrative and Decision Making Bodies

Subsection (E): Historic Preservation Commission (HPC)

Quorum

(a) Three members of the BZA shall constitute a quorum. No official business of the
board shall be conducted without a quorum present.

(b) Alternate members may be seated as necessary to establish a quorum.

Powers and Duties

In addition to any other authority granted to the BZA by City Council, the City Code, or the
Code of Virginia (1950), as amended, the BZA shall have the following powers and duties
under this Ordinance:

(a) To hear and decide applications for variance permits; and

(b) To hear and decide appeals taken from any interpretation or final decision made
by the Planning Director or Zoning Administrator under this Ordinance (except for
those heard and decided by the Planning Commission).

(E) Historic Preservation Commission (HPC)

(1) Establishment
For the general purposes of this Ordinance, and specifically to preserve and protect
historic places and areas in Portsmouth through the control of demolition and regulation of
architectural design and uses of structures in historic districts, a Historic Preservation
Commission (HPC) is hereby established in accordance with the Code of Virginia (1950),
as amended.

(2) Membership
(a) Number of Members and Qualifications

(i) The HPC shall consist of seven members, appointed by the City Councll,
who serve without compensation.

(ii) Each member shall be a resident of the city.

(i) All members must demonstrate an interest, competence, or knowledge in
historic preservation with:

a. One member who is an architect or architectural historian; and
b. Two members with professional training or equivalent experience in
architecture, history, architectural history, archaeology, or planning.

(iv) City Council shall consider, secondary to the above listed qualifications,
adequate representation from residents of each historic district.

(b) Non-Voting Members
In additional to the seven voting members, City Council shall appoint a liaison fo
the HPC from its own body as well as a liaison from the City Aftorney’s office.

(c) Terms of Office and Appointment

(i) Members shall be appointed by the City Council for terms of three years
from the date of appointment. Members may be reappointed for
consecutive terms.

(ii) In order to achieve staggered terms, initial appointments shall be: one
member for one year, three members for two years, and three members for
three years.
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.1 Administrative and Decision Making Bodies

Subsection (E): Historic Preservation Commission (HPC)

(iii) No individual may serve more than six years total as an HPC member
without a three-year vacancy from the HPC.

(d) Alternates

(i) The City Council may appoint three qualified alternate members to the
HPC. The terms of the alternates shall be for three years.
(i) Alternate members shall be required to attend all regular meetings and

tfraining of the HPC, but shall not participate in the voting or decisions of the
HPC unless asked by the chairperson to fill a position to maintain a quorum.
(e) Removal

Any member may be removed from office by City Council for inefficiency, neglect
of duty, malfeasance, or continued absence from regular or called meetings of
the HPC. Continued absence shall mean absence from three consecutive
meetings or a total of four meetings in a 12-month period.

(f) Vacancy

(i) If a member representing a designated organization or profession ceases to
be a member of that organization or profession, or if a vacancy occurs for
some other reason, a new appointment shall be made by City Council
within 60 days, for the remainder of the unexpired term.

(ii) In filling vacancies, City Council shall give first priority to alternate members.

(9) Conflicts of Interest

No member shall participate in the selection, award, or administration of a
contract, vote, participate, or otherwise engage in any other conduct or action
that would violate the terms of the applicable provisions of the Virginia State and
Local Conflict of Interests Act of the Code of Virginia (1950), as amended.

(h) Training
Each member of the HPC shall aftend at least one informational or educational

meeting each year, as approved by the Virginia Department of Historic Resources,
pertaining fo the work and functions of the HPC or to historic preservation.

(3) Powers and Duties
The HPC shall have the following powers and duties under this Ordinance:

(a) To hear and decide applications for certificates of appropriateness except for
development in the Downtown D1 district.

(b)  To advise the Planning Commission on the following:

(i) Creation of historic districts; and
(ii) Amendments to the text of this Ordinance related to historic district
provisions.

(c) To periodically conduct, or cause to be conducted, a survey of structures,
buildings, sites, and areas in the city having historical, architectural,
archaeological, or cultural significance, interest or value for the purpose of
compiling appropriate descriptions, facts, lists and an inventory map of historic
properties.

(d) To conduct educational programs and disseminate information on historic
properties and districts located within the city and general historic preservation
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.1 Administrative and Decision Making Bodies

Subsection (F): Downtown Development Committee (DDC)

issues and concerns and coordinate local preservation efforts with those of locall
historic and preservation organizations, the Virginia Department of Historic
Resources, and other parties, both public and private.

(e) To review all proposed Virginia Landmarks Register and National Register of Historic
Places nominations within the city for the purpose of providing local comment to
the State Review Board and the Virginia Department of Historic Resources.

Records of Commission Meeting and Annual Report

A public record shall be kept of the HPC's resolutions, proceedings, and actions. The HPC
shall make an annual report with recommendations to the Planning Commission and the
City Council concerning the operation of the HPC and the status of historic preservation
within the city. The Planning Director shall serve as the administrative staff to the HPC and
maintain all resolutions, proceedings, and actions of the HPC.

Standards and Guidelines

The HPC shall submit to the City Council standards and guidelines for each historic district
that shall govern the decisions for the HPC. Once City Council has approved the initial
standards and guidelines, modifications may be proposed by the HPC, Planning Director,
Planning Commission, or City Council. Amendments to these standards shall be approved
by the City Council's Appeal Review Committee (ARC).

(F) Downtown Development Committee (DDC)
(1) Establishment and Membership
See Appendix A for more information on the DDC.
(2) Powers and Duties
The DDC shall hear and decide applications for certificates of appropriateness in the
Downtown D1 district (see Appendix A of this Ordinance).
(G) City Staff
(1) Planning Director
(a) Designation
The Planning Director is designated by the City Manager to administer this
Ordinance. The Planning Director may delegate any administrative, review, or
decision-making authorities under this Ordinance to any professional-level staff in
the Planning Department.
(b) Powers and Duties
The Planning Director shall have the following powers and duties under this
Ordinance:
(i) To review and decide applications for:
a. Administrative adjustments;
b. Type | development plans;
c. Zoning compliance permits in the Downtown D2 district (See Appendix
B of this Ordinance); and
(ii) Serve on and coordinate the functions of the city's Appeal Review
Committee related to review and revision of the city's historic protection
provisions.
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.1 Administrative and Decision Making Bodies

Subsection (G): City Staff

(iii) Establish a committee to be called the Zoning Design Review Committee
(ZDRC) to review and make recommendations to the Zoning Administrator
on issues of design, building materials, and any other matter deemed
appropriate for review by this committee by the Planning Director or
matters specifically to be referred to the committee by this Ordinance. The
ZDRC shall consist of five (5) members including the Planning Director, the
Director of Neighborhood Advancement, the Building Official or his
designee, the City Engineer or his designee, and one additional member of
the Department of Planning selected by the Planning Director.

(iv) Establish application, content requirements, and a submission schedule for
review of applications and appeals, except those associated with Board of
Zoning Appeals.

(v) Process, review, advise, and prepare a staff report with a recommendation
on applications for zoning map or text amendments, use permits, type |l
development plans, and certificates of appropriateness.

(vi) Provide public notice in accordance with Table 40.1-2.2(J), Required Public
Noftice.

(vii) Provide expertise and technical assistance to the City Council, Planning
Commission, BZA, HPC, DDC, and other city officials, departments, and
agencies, upon request.

Zoning Administrator

(a)

(b)

Designation

The Zoning Administrator is designated by the City Manager to enforce and assist
the Planning Director in administering this Ordinance in accordance with the City
Code and this Ordinance. The Zoning Administrator may delegate any
administrative, review, or decision-making authorities under this Ordinance to any
staff in the Planning Department or Department of Permits and Inspections.

Powers and Duties

The Zoning Administrator shall have the following powers and duties under this
Ordinance:

(i) To review and decide on applications for:
a. Zoning compliance permits except within the Downtown D2 district; and

b. Interpretations of the boundaries on the official zoning map, zoning text
related to the base zoning district dimensional standards in Arficle 40.1-
3, Zoning Districts, the use classifications in Section 40.1-4.2, and the
summary use table (See Table 40.1-4.1(A));
Temporary Use Permits;

c
d. Interpretations of all parts of this Ordinance.

(ii) Process, review, and advise the BZA on applications for variance permits;

(iii) Enforce the provisions of this Ordinance in accordance with Article 40.1-7:
Enforcement;

(iv) Review and make recommendations to the City Council, Planning
Commission, BZA, HPC, and other city officials on applications for permits
and development approvals, as appropriate;
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.1 Administrative and Decision Making Bodies
Subsection (G): City Staff

(v) Provide public notice in accordance with Table 40.1-2.2(J), Required Public
Notice;

(vi) Maintain the zoning map and other such records and official materials as
relate to the adoption, amendment, or administration of this Ordinance.

(vii) Provide expertise and technical assistance to the City Council, Planning
Commission, BZA, HPC, and other city officials, departments, and agencies,
upon request; and

(viii) To carry out all additional powers and duties authorized by Section 15.2-
2286 A.4., Code of Virginia (1950), as amended, not delegated to other city
staff.

(3) Summary of Staff Responsibility

The city staff responsible for receiving and processing applications (as well as preparing a
staff report, if appropriate) is outlined in Table 40.1-2.1(G), Staff Responsibilities for
Application Processing.

TABLE 40.1-2.1(G): STAFF RESPONSIBILITIES FOR APPLICATION PROCESSING

APPLICATION TYPE

RESPONSIBLE CITY STAFF MEMBER

Zoning Map or Zoning Text Amendment

Use Permit

Type | and Il Development Plan

Planning Director

Temporary Use Permit

Zoning Administrator

Zoning Compliance Permit

Zoning Administrator [1]

Certificate of Appropriateness

Planning Director

Variance Permit

Zoning Administrator

Administrative Adjustment

Planning Director

the Downtown D2 district.

Interpretations Zoning Administrator
Appeals Zoning Administrator
NOTES

[1] The Planning Director shall be responsible for zoning compliance permit applications within
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.2 Common Review Procedures

Subsection (A): Authority to File Applications

40.1-2.2 COMMON REVIEW PROCEDURES

The provisions of this section shall apply to all application requests under this Ordinance, unless otherwise
stated in this section or in Section 40.1-2.3, Standards and Requirements for Applications for Permits and
Development Approval.

(A)

(B)

(&)

(D)

(E)

Avuthority to File Applications

(1) Applications for permits or development approvals for a specific parcel of land shall be
submitted by:

(a) The owner of the land on which the development is proposed; or
(b)  The contract purchaser of the land, with the owner's written consent; or

(c) A person authorized to submit the application on behalf of the owner or the
confract purchaser, with the owner's consent, which consent must be evidenced
by a power of attorney signed by such owner.

(2) If there are multiple owners, confract purchasers, or other persons authorized to submit the
application, all such persons shall sign the application, or a power of attorney authorizing
either the confract purchaser or other agent to sign the application.

Application Contents

The Planning Director is authorized to and shall establish, and amend as appropriate, the
requirements for application contents and forms, which shall be located in the Procedures
Manual. All applications shall include a document disclosing whether any member of the
Planning Commission or City Council has any interest in the property that is subject fo the
application in accordance with Section 15.2-2287, Code of Virginia (1950), as amended.

Fees

The City Council shall establish application fees, and may amend and update those fees as
determined necessary. Fees established by the City Council shall be included in the
administrative manual.

Submission Schedule

The Planning Director is authorized and shall establish the submission and review schedule for
review of applications under this Ordinance. The Planning Director may amend and update
these requirements as determined necessary. The submission schedule established by the
Planning Director shall be included in the administrative manual.

Pre-Application Conference

(1) Purpose
The purpose of a pre-application conference is to familiarize the applicant and the city
staff with the applicable provisions of this Ordinance relevant to the proposed
development, inform the applicant about the preparation of the application, and discuss
the application and review process.

(2) Pre-Application Conference Mandatory

Except for development applications initiated by city staff, the Planning Commission, HPC,
or the City Council, pre-application conferences between the applicant and the city staff
shall be mandatory before submission of the following types of applications:

(a) Zoning map amendments (rezonings), with or without proffers;
(b) Use permits;
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(4)

(5)

ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.2 Common Review Procedures

Subsection (F): Application Submission

(c) Variance permits; and
(d) Type Il development plan.

Pre-Application Conference Optional

A pre-application conference is optional before submission of any other application for
permit or development approval.

Sketch Plans Required

Applicants seeking approval of a zoning map amendment with proffers (See Section 40.1-
2.3(A)). a use permit (See Section 40.1-2.3(B)), or type Il development plan (See Section
40.1-2.3(B)) shall submit a sketch plan for review during the pre-application conference.

Effect

The pre-application conference is intended as a means of facilitating the application
process. Discussions held in accordance with this section are not binding on the city.
Processing times for review of development applications do not begin until a formal,
complete application is submitted and determined to be complete.

(F) Application Submission
Applications shall be submitted to the Planning Director or Zoning Administrator (as appropriate) in
the form established by the Planning Director in Section 40.1-2.2(B), Application Contents, along
with a fee established in accordance with Section 40.1-2.2(C), Fees. Applications not meeting the
requirements of Section 40.1-2.2(G), Determination of Application Completeness, shall be
considered incomplete.

(G) Determination of Application Completeness
(1) Completeness Review

Upon receipt of an application, the Planning Director or Zoning Administrator (as

appropriate) shall determine if the application is complete. A complete application is one

that:

(a) Contains all information and materials required for submittal of the particular type
of application (See Section 40.1-2.2.(B), Application Contents);

(b) Is in the form required for submittal of the particular type of application;

(c) Includes information in sufficient detail to evaluate the application to determine
whether it complies with the appropriate standards of this Ordinance; and

(d) Is accompanied by the fee established for the particular type of application.

(2) Application Incomplete

(a) Notwithstanding Section 40.1-2.2(G) (1) above, applications for development
approvals or permits on land with unpaid real estate taxes shall be considered
incomplete.

(b) If the application is determined incomplete, city staff shall notify the applicant of
the deficiencies within ten business days of submittal, and the application shall not
be processed. The applicant may correct the deficiencies and resubmit the
application for completeness determination.

(c) If the applicant fails to resubmit an application within 30 business days after being
first notified of deficiencies, the application shall be considered withdrawn.

(d) Notwithstanding the other provisions of this subsection, after an application is
determined to be incomplete three times, the applicant may request in writing,
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.2 Common Review Procedures

Subsection (H): Preparation of Staff Report

and the city staff shall undertake processing and review of the application even
though it is not considered a complete application.

Application Complete

If the application is determined to be complete, or the applicant has requested that the
application be processed in accordance with Section 40.1-2.2(G)(2) (d) above, the city
shall refer the application to the appropriate staff, review agencies, and review bodies for
review in accordance with the procedures and standards of this Ordinance. The time
frame and cycle for review of the application shall be based on the date the application
is determined to be complete or the date the city receives the written request to process it
in accordance with Section 40.1-2.2(G)(2)(d).

Preparation of Staff Report

(1)

(2)

(3)

If the application is subject to staff review and a subsequent hearing or consideration by
an advisory or decision-making body (See Table 40.1-2.1(A), Summary Table of
Development Review Structure), the Planning Director or Zoning Administrator (as
appropriate) shall review the application, relevant support material, and any comments
from other staff and review agencies, and prepare a written staff report.

The staff report shall be addressed to the advisory or decision-making body (as
appropriate), and shall state whether the application complies with all appropriate
standards of this Ordinance. The staff report shall include a recommendation, and may
identify ways in which areas of noncompliance might be eliminated, adverse effects of
the development proposal might be mitigated, or consistency with the purpose and intent
of this Ordinance may be improved.

The staff report shall be fransmitted fo the applicant and made available to the advisory
or decision-making body and to the public a reasonable period of time before the first
scheduled review body meeting or public hearing on the application.

Scheduling of Public Hearings

A public hearing shall be conducted by the appropriate advisory or decision-making body in
accordance with Table 40.1-2.2(l), Required Public Hearings.

TABLE 40.1-2.2(1): REQUIRED PUBLIC HEARINGS

X= ADVISORY OR DECISION-MAKING BODY REQUIRED TO CONDUCT PUBLIC HEARING

APPLICATION TYPE SEE SECTION ADVISORY OR DECISION-MAKING BODY [1]
ciry PLANNING BZA
CoOuUNCIL COMMISSION
Zoning Map or Text Amendment 40.1-2.3(A) X X
Use Permit 40.1-2.3(B) X X
Variance Permit 40.1-2.3(G) X
Appeal 40.1-2.3(K) X
NOTES:
[11 An “X" in more than one column means that the application type requires more than one public
hearing. Second readings are not considered as public hearings.
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.2 Common Review Procedures

Subsection (J): Public Notification

Public Notification

All applications requiring a public hearing shall comply with the requirements in the Code of
Virginia (1950), as amended, Table 40.1-2.2(J), Required Public Notice, and the other provisions of
this section with regard to public nofification.

(1) Type of Notice Provided

Unless otherwise expressly provided in the Code of Virginia (1950), as amended, or this
Ordinance, notice shall be provided in accordance with Table 40.1-2.2(J), Required Public

Notice.

TABLE 40.1-2.2(J): REQUIRED PUBLIC NOTICE
X=TYPE OF NOTICE REQUIRED

abutting land (including land immediately across the street orin
other jurisdictions).

When a proposed application affects more than 25 lots, or the
amendment decreases allowable residential density, written
notice shall be mailed to owners, their agents, or the occupants
of all abutting land that is 11,500 square feet in size or larger
(including land immediately across the street and lots in other
jurisdictions).

Text Amendment

None except when a proposed application affects more than
25 lots, or the amendment decreases allowable residential
density, then written nofice shall be mailed to owners, their
agents, or the occupants of all abutting land that is 11,500

square feet in size or larger (including land immediately across

the street and lots in other jurisdictions).

APPLICATION TYPE NOTICE REQUIRED
WRITTEN (MAILED) [1] PUBLISHED
Zoning Map When an amendment affects 25 or fewer lofs, written notice Once a week for 2
Amendment shall be mailed to owners, their agents, or the occupants of alll successive weeks,

with the second
notice not less than
6 nor more than 21

days prior fo first

public hearing.

Use Permit Written noftice shall be mailed to owners, their agents, or the Once a week for 2

Variance occupants of all abutting land (including land immediately successive weeks,
across the street orin other jurisdictions). with the second

Appeal notice not less than

6 nor more than 21
days prior fo first
public hearing

Administrative

Written notice shall be mailed to owners, their agents, or the

None required

Adjustment occupants of all abutting land (including land immediately
across the street orin other jurisdictions) af least 21 days prior to
consideration by the Planning Director.
NOTES:

[1] Written (mailed) notice shall be provided at least five days prior to the first public hearing (or consideration
by the Planning Director in the case of Administrative Adjustments).

(2) Written Notice
(@)

The content and form of the written notice shall be consistent with the
requirements of Sections 15.2-2204 and 15.2-2286 of Code of Virginia (1950), as

amended, (if applicable).
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(b)

(c)

(d)

(e)

®

ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.2 Common Review Procedures

Subsection (J): Public Notification

If any portion of the land subject to an application requiring written notice is within
a planned unit development, then written notice shall be provided to all
applicable property owners’ associations having members who own land within
2,000 feet of the land subject to the application.

In the case of a condominium or a cooperative, the written notice may be mailed
to the unit owners' association or proprietary lessees' association, respectively, in
lieu of providing written nofice to each individual unit owner.

In cases where an amendment to the official zoning map or use permit would
result in an increase in the height or bulk of an existing or previously-approved
structure by more than 50 percent, the Chief Administrative Officer of any
adjacent jurisdiction within one-half (2) mile of the land subject to an application
shall receive written nofice.

In cases where an amendment to the official zoning map or use permit is proposed
on land within 3,000 feet of a military base, military installation, military airport
(excluding armories operated by the Virginia National Guard), including any
leased facility, or any land or interest in land owned by the Commonwealth and
administered by the Adjutant General of Virginia or the Virginia Department of
Military Affairs, or licensed public-use airport, written notice shall be provided at
least 30 days in advance of a public hearing to the commander of the military
installation or owner of the public-use airport. The notice shall indicate the
opportunity to submit comments or recommendations.

In cases where written notice required in accordance with Table 40.1-2.2(J),
Required Public Notice, is provided by a public agency or city staff member via first
class mail, an affidavit attesting that notice has been provided in accordance with
this Ordinance and the Code of Virginia (1950), as amended, shall be signed by
the person or agency providing notfice and shall be included with the application
materials.

(3) Published Notice

(a) The Planning Director or Zoning Administrator (as appropriate) shall be responsible
for preparing the content of the published notice and publishing the nofice in a
newspaper of general circulation in the city.

(b) The content and form of the published notice shall be consistent with the
requirements of Sections 15.2-2204 and 15.2-2286 of Code of Virginia (1950), as
amended, (if applicable).

(c) For the purposes of this Ordinance, the date of public notification shall be
considered as the date the city provides information to be published to the
newspaper of general circulation.

(d) Published notice for applications requiring two public hearings (one before the
Planning Commission, and one before the City Council) may be published
concurrently in a newspaper of general circulation.

(e) For the purposes of this section "two successive weeks" shall be construed to mean
notice shall be published af least twice with at least six days elapsing between the
first and second publication.
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.2 Common Review Procedures

Subsection (K): Hearing Procedures

Notice Not Required

If a particular permit type is not listed in Table 40.1-2.2(J), Required Public Notice, then
public nofification of a meeting or hearing to consider the application is not required
under state law. Public notification for these types of applications may be provided by
the city as a courtesy only.

Effect of Notice

A person’s actual written notice of, or active participation in, a required public hearing
shall waive the right of that person to challenge the validity of the proceeding due to
failure to receive written notification as required by this Ordinance.

Other Notices

Applicants shall be responsible for compliance with any additional notice requirements in
this Ordinance, other city ordinances, or state law.

Registration to Receive Notice by Mail

Any person, neighborhood organization, or other organization in the city may register with
the Planning Director biennially to receive written notice of all applications for permits and
development approvals in accordance with this subsection. To be eligible for registration,
the person or organization shall provide the Planning Director information in a form
established by the Planning Director, along with a fee to defray registration and mailing
costs. To continue to receive such notice, a person or organization shall re-register every
two years.

(K) Hearing Procedures

All hearings for applications held in accordance with this Ordinance shall comply with the
following procedures.

(1) Conduct of Hearing

(a) Burden of Proof or Persuasion
The burden of demonstrating that an application complies with the relevant
standards of this Ordinance is on the applicant. The burden is not on the city or
other parties o show that the standards are met by the applicant.

(b) Rights of All Persons
Any person may appear at a hearing and submit evidence, either individually or as
a representative of a person or an organization. Each person who appears at a
hearing shall be identified, state his or her address, and if appearing on behalf of a
person or organization, state the name and mailing address of the person or
organization being represented.

(c) Continuance of Hearing
(i) General

a. The body conducting the hearing may, on its own motion or at the
request of any person, confinue the hearing to a fixed date, time, and
place only upon good cause shown.

b. Arequest for deferral of a hearing from the applicant received by the
city staff following public noftification of the hearing (where
appropriate) in accordance with Section 40.1-2.2 (J), Public
Notification, shall be considered as a request for a continuance, and
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.2 Common Review Procedures

Subsection (L): Review by City Staff

may only be granted by the advisory or decision-making body
considering the application.

c. Incases where arequest for continuance results in the need for
additional public notification, the applicant may be responsible for the
costs associated with providing the additional public noftification.

(ii) When Additional Notice Not Required

A hearing for which proper public notification is given or where public
notification is not required, may be continued to the next regularly
scheduled meeting without additional public notice, provided:

a. The continuance is set for a date within 45 days of the originally-
advertised public hearing;

b. The date and time of the continued hearing is announced at the time
of the continuance; and

c. The public hearing is left open.

In the event that additional public notification is required, the applicant
may be responsible for the costs associated with providing the additional
public nofification. In cases where the applicant provides written (mailed)
notice, such notice shall be sent via certified mail.

(iii) When Additional Notice Required

If the advisory or decision-making body considering an application for
which public notification is provided in accordance with this section has
not made a decision on the application by the next regularly scheduled
meeting, the application shall be re-noticed consistent with the procedures
and standards for its original notification. The applicant shall be responsible
for the costs associated with providing the additional public notification.

General Procedures and Findings at Public Hearing

The body conducting the public hearing shall act in accord with any time limits
established in this Ordinance and Code of Virginia (1950), as amended. Action shall
include a statement of recommendation or decision of approval, approval with
conditions, referral to another body, or denial (whichever is appropriate).

Review by City Staff

If an application is subject to review and decision by the Planning Director or Zoning
Administrator, it shall be reviewed and decided in accordance with the following procedures:

(1)

(2)

Review

The Planning Director or Zoning Administrator, as appropriate, shall review the application,
relevant support material, and any comments from other staff and review agencies, and
approve the application, approve the application with conditions (if appropriate), or deny
the application, based on the appropriate review standards for the partficular permit or
approval.

Staff Report

Preparation of a staff report is optional, at the discretion of the Planning Director or Zoning
Administrator, as appropriate. If a staff report is determined to be necessary, it shall be
prepared in accordance with Section 40.1-2.2(H), Preparation of Staff Report, except that
it shall be addressed and provided to the applicant.
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(3)

ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.2 Common Review Procedures

Subsection (M): Conditions of Approval

Revisions to Staff Reports

In the event additional information is needed by the Planning Director or Zoning
Administrator, as appropriate, to complete a staff report, or revisions to a proposed
application to maintain consistency with this Ordinance are required, the Planning
Director or Zoning Administrator, as appropriate, shall provide the applicant with all
deficiencies or other recommended changes. The applicant shall have 30 days to revise
the application and resubmit all required materials.

(M) Conditions of Approval

(1)

(2)

In General

(@)

(b)

Where the express terms of this Ordinance authorize a decision-making body to
approve an application with conditions, (i.e., use permits and variance permits),
the body may impose reasonable and appropriate conditions on the approval.
The conditions may, as appropriate, ensure compliance with particular standards
of this Ordinance, and prevent or minimize adverse effects from the proposed
development on surrounding lands.

The restrictions and conditions imposed must be related in both type and amount
to the impact that the proposed development would have on the public and
surrounding development. All conditions imposed shall be expressly set forth in the
permit or development approval.

Conditions Proposed by the Applicant

When conditions are proposed by the applicant as part of the application for an
amendment to the zoning map (rezoning), the application shall include a voluntary proffer
statement, which shall include the following:

(@)
(b)

(c)

A list of legally permissible conditions related to the physical development or
physical operation of the development;

A signed statement from the current land owner or applicant (with a power of
aftorney granted by the land owner allowing the applicant to submit proffers) that
includes the following language:

“I HEREBY VOLUNTARILY PROFFER THAT THE DEVELOPMENT OF THE SUBJECT
PROPERTY OF THE APPLICATION SHALL BE IN STRICT ACCORDANCE WITH THE
CONDITIONS SET FORTH IN THIS SUBMISSION, UNLESS AMENDMENT THERETO IS
MUTUALLY AGREED UPON BY THE CITY COUNCIL AND THE UNDERSIGNED."

The current land owner may voluntarily proffer conditions that will supplement the
specific zoning district regulations only to the extent that:

(i) The amendment to the official zoning map application necessitates the
conditions;
(ii) Such conditions have a reasonable relation to the request;

(iii) All proffered conditions are in conformity with the comprehensive plan; and

(iv) If no conditions are proffered by an applicant for an amendment to the
official zoning map, then a statement indicating that no conditions are
being proffered shall accompany the application.

(N) Notification of Decision

(1) Within a reasonable period of time after the decision, the Planning Director or Zoning
Administrator, as appropriate, shall notify the applicant of the decision. If the applicant
has a right to appeal the decision to the BZA under this Ordinance, the notice shall also
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(0)

(P)

(Q)

(2)

ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.2 Common Review Procedures

Subsection (O): Request for Deferral of Application

notify the applicant of this right to appeal the decision to the BZA within 30 days of the
date of receipt of the notfification by the applicant, and that the decision shall be final
and unappealable if not appealed within this period of time.

A copy of the notification of decision and the right to appeal shall be public record and
shall be available for public inspection at the office of the Planning Director, during normail
business hours.

Request for Deferral of Application

(1)

(2)

An applicant may request that an advisory or decision-making bodies’ consideration of an
application at a public hearing be deferred by submitting a written request for deferral to
the Planning Director or Zoning Administrator, as appropriate, prior o the publication of
notice for the public hearing (See Section 40.1-2.2(J), Public Notification). The Planning
Director or Zoning Administrator, as appropriate, may grant such requests for good cause.
The date of the public hearing at which the deferred application will be heard shall be set
at the time the deferral is granted.

Written requests for deferral of an application by an advisory or decision-making body
received after publication of notice for the public hearing has occurred shall be
forwarded to the advisory or decision-making body and shall be treated as a request for a
contfinuance of the public hearing.

Request for Withdrawal of Application

(1)

(2)

Method

Any withdrawal of an application shall be either submitted in writing to the appropriate
city staff prior to any public hearing, or be made through a verbal request on the record
by the applicant or the applicant’s agent during a public hearing. If public notification
has occurred prior to the request for withdrawal, application fees shall not be returned to
the applicant.

Prior to Notice of Public Hearing

The Planning Director or Zoning Administrator, as appropriate, shall forward notice of a
withdrawn application to the appropriate advisory or decision-making body prior to the
public hearing on the application (See Section 40.1-2.2(J), Public Notification).

Waiver of Time Limit

(1)

(2)

General

Whenever any application for a permit or development approval requiring a public
hearing is denied, an application for all or a part of the same land shall not be considered
for a period of one year after the date of denial unless a waiver of time limit is
subsequently approved by the decision-making body in accordance with the
requirements of this section. Only one request for waiver of time limit may be submitted by
the applicant during the one-year period.

Waiver of Time Limit

(a) Owner or Authorized Agent

Only the owner of land or the owner's authorized agent may submit a request for
waiver of time limit.

(b) Initiation
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.2 Common Review Procedures

Subsection (R): Lapse of Approval

A request may be initiated by the owner or the owner's authorized agent by
submitting a request for waiver of time limit to the appropriate city staff, along with
a fee to defray the cost of processing the request.

(3) Action
At the meeting for which the request for waiver of time limit is scheduled, the decision-
making body shall consider the request, other relevant support materials, statements
made by the applicant or the applicant’s representative, and the public, and approve or
deny the request based on the standards in Section 40.1-2.2(Q) (4), Waiver of Time Limit
Standards.

(4) Waiver of Time Limits Standards

The waiver of fime limit shall be approved only upon a finding by two-thirds (2/3) or more
of the membership of the decision-making body that substantial evidence is presented
that demonstrates:

(a) There is a substantial change in circumstances relevant to the issues or facts
considered during review of the application that might reasonably affect the
decision-making body’s application of the relevant review standards to the
development proposed in the application; or

(b) New or additional information is available that was not available at the time of the
review that might reasonably affect the decision-making body's application of the
relevant review standards to the development proposed; or

(c) A new application is proposed to be submitted that is materially different from the
prior application; or

(d) The final decision on the application was based on a material mistake of fact.

(R) Lapse of Approval

Lapse of approval shall occur as provided by this Ordinance for the various types of permits and
development approvals. Except for general or proffered amendments to the official zoning map
(rezoning), if no provision for lapse is given by this Ordinance for a particular type of permit or
development approval, and if no lapse period is imposed as part of an approval in the permit or
development approval, lapse shall occur if development is not commenced or a subsequent
permit is not obtained within two years.
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (A): Zoning Map Amendment (Rezoning) or Text Amendment

40.1-2.3 STANDARDS AND REQUIREMENTS FOR APPLICATIONS FOR PERMITS
AND DEVELOPMENT APPROVALS

This section includes the individual review procedures, standards, and related information for each of the
applications for permits and development approvals, as summarized in Table 40.1-2.1(A), Summary Table
of Development Review Structure.

(A) Zoning Map Amendment (Rezoning) or Text Amendment

(1) Purpose and Intent

The purpose and intent of this section is to provide procedures and standards for
amending the zoning map or text of this Ordinance.

(2) Authority

The City Council may adopt an ordinance amending the zoning map or text of this
Ordinance in accordance with the procedures and standards of this section.

(3) Initiation

(a) An application fo amend the zoning map (rezoning) may be initiated by the City
Council, the Planning Commission, the HPC (for an historic district), the Planning
Director, or a person who may submit applications in accordance with Section
40.1-2.2(A), Authority to File Applications.

(b) An application to amend the text of this Ordinance may be initiated by the City
Council, the Planning Commission, the Planning Director, or a person who may
submit applications in accordance with Section 40.1-2.2(A), Authority to File
Applications.

(c) If the City Council, Planning Commission, HPC, Planning Director, or a person who
may submit applications in accordance with Section 40.1-2.2(A), Authority to File
Applications, initiates an amendment to the zoning map (Rezoning) or the text of
this Ordinance, the application shall include the statutory public purpose for the
proposed amendment in accordance with Code of Virginia (1950), as amended.

(4) Proffers Distinguished

(a) City Council shall not apply conditions to applications to amend the zoning map
(rezonings).

(b) Applications to amend the zoning map (rezonings) either may be general
applications, or may be subject to voluntary proffers proposed by the applicant
requesting the amendment.

(5) Procedures

(a) Basic Procedures
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals
Subsection (A): Zoning Map Amendment (Rezoning) or Text Amendment

(i) For Zoning Map Amendments Without
Proffers
The procedures and requirements for the Pre-Application
submission, completeness determination, Conference
review, recommendation, hearing, and
decision on applications for the zoning ¢
map or text amendments are as -
established in Section 40.1-2.2, Common bem!ssm.n of
. L pplication
Review Procedures, except applications
for a zoning map amendment to an ¢
historic district, may be made by the City
Council, the Planning Commission, the Determination of
HPC, private preservation organizations, Completeness
neighborhood associations or civic
leagues, groups of property owners, or ¢
individual property owners. staff Schedules Public
(i) For Zoning Map Amendments with Hearing and Provides

Proffers

If the applicant proposes to offer proffers
as part of an application to amend the
zoning map (rezoning), the application
shall also comply with the following
requirements:

a. A voluntary proffer statement may be
accepted prior to required public
notification of the application for
which proffers are offered by an
applicant.

b. Once public notification of the first
public hearing occurs, a proffer to an
application shall not be made thatis

considered a substantial amendment,

unless the application is modified,
reconsidered and re-reviewed by city
staff (as appropriate), re-noticed in
accordance with Section 40.1-2.2(J),
Public Nofification, and re-reviewed
by the Planning Commission and City
Council (if appropriate). This shall not
apply if:
1. The amended voluntary proffer is
not a substantial amendment that
materially changes the original

Notice

v

Staff Review and Report

HPC Review and
Recommendation
(When Related to

Historic Districts)

Planning Commission

Public Hearing and
Recommendation

City Council Public
Hearing and Decision

voluntary proffer submitted by the Zoning Map
i . Amendments
applicant; or
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (A): Zoning Map Amendment (Rezoning) or Text Amendment

2. The substantial amendment is the result of Planning Commission,
public, or city staff action or comments made about the
application after a public hearing is conducted before the Planning
Commission.

c. Forthe purposes of this section, a “substantial amendment” includes a
modification of proffer(s) that materially changes the uses, layout, and
character of external impacts of the development proposed as part of
the amendment in a way that is less restrictive than the proffer(s)
originally proposed and considered.

(b) Public Hearing, Review, and Recommendation by HPC
(i) Creation of Historic Districts and Designation of Historic Properties

a. Initiation

Prior fo the HPC's recommendation on an applicafion to amend the

zoning map to establish an historic district or amendment to the

boundaries of an historic district, the HPC shall prepare a report for
nomination consisting of a completed National Register of Historic

Places nomination/amendment or:

1. A physical description;

2. Astatement of the historical, cultural, architectural and/or aesthetic
significance;

3. A map showing historic district boundaries and classification (i.e.,
conftributing, noncontributing) of individual properties therein, or
showing boundaries of individual historic properties;

4. A statement justifying district or individual property boundaries; and

5. Representative photographs.

b. Designation of an Historic District

An historic district is a geographically definable area, which contains
buildings, structures, sites, objects, and landscape features or a
combination thereof, that:

1. Have special character or special historic/architectural value or
interest;

2. Represent one or more periods, styles, or types of architecture
typical of one or more eras in the history of the city, state, or region;
and

3. Cause such areaq, by reason of such factors, to constitute a visibly
perceptible section of the city.
c. Designation of Historic Property

An historic property is an individual building, structure, site, or object,
including the adjacent area necessary for the proper appreciation or
use thereof, deemed worthy of preservation by reason of value to the
city, state, or region, for one of the following reasons:

1. Itis an outstanding example of a structure representative of its era;
2. Itis one of the few remaining examples of a past architectural style;
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (A): Zoning Map Amendment (Rezoning) or Text Amendment

3. Itis a place or structure associated with an event or persons of
historic or cultural significance to the city, state, or the region; or

4. Itis asite of natural or aesthetic interest that is continuing to
contribute to the cultural or historical development and heritage of
the city, state, or region.

d. Boundaries

The boundaries of an historic district or an historic property shall be
included in the separate ordinances designating such districts and
properties and shall be shown on the official zoning map.

e. Adoption Ordinance Requirements

The following are required for the adoption of an ordinance designating
an historic district or property:

1. A designation proposed by the City Council, the Planning
Commission, the HPC, private preservation organization,
neighborhood association or civic league, group of land owners.

2. An ordinance designating any property or district as historic shall:

A. List each property in a proposed historic district or describe the
proposed individual historic property;

B. Sef forth the name(s) of the owner(s) of the designated property
or properties; and

C. Require that the property or district be shown on the official
zoning map, and be kept as a public record to provide notice
of such designation.

3. Upon the designation, modification, or designation removal of each
historic district or property, the Planning Director shall file with the
Clerk of Circuit Court a copy of the resolution containing such
action, and a boundary description of such district.

4. Within 30 days following the adoption of the ordinance designating
the historic district or property, the owners of each designated
historic property, and the owners and occupants of each building,
structure, site, or object located within a designated historic district,
shall be given written notification of such designation by the city.
The notice shall apprise said owners and occupants of the necessity
of obtaining a certificate of appropriateness prior to undertaking
any material change in appearance of the historic property
designated or within the historic district designated.

(c) Public Hearing, Review, and Recommendation by Planning Commission

(i) After HPC review and recommendation on an application for a zoning
map amendment to an historic district, and in all other instances, following
staff review, there shall be public notification in accordance with Section
40.1-2.2(J), Public Nofification, after which the Planning Commission shall
conduct a public hearing on the application in accordance with Section
40.1-2.2(K), Hearing Procedures.

(ii) After close of the public hearing, the Planning Commission shall consider
the application, relevant support materials, the staff report, and any
comments given by the public af the hearing, and by a majority vote of a
quorum present, adopt a written recommendation for one of the following
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (A): Zoning Map Amendment (Rezoning) or Text Amendment

actions, based on the standards in Section 40.1-2.3(A)(6), Zoning Map
Amendment Standards, Section 40.1-2.3(A)(7), Proffer Standards (Offered
as Part of a Zoning Map Amendment (Rezoning)), or Section 40.1-2.3(A)(8).
Zoning Text Amendment Standards (as appropriate):

a. Approval of the application as submitted;
b. Approval of the application with proffers proposed by the applicant; or
c. Denial of the application.

(iii) Following its recommendation on a proposed amendment, the Planning
Commission shall forward the recommendation to the City Council and
submit a report with the recommendations along with an explanation of
how the application either complies with or fails to comply with the
requirements of this Ordinance.

(d) Public Hearing, Review, and Action by City Council

(i) Upon certification of the Planning Commission’s report and
recommendation, and public noftification on the application in
accordance with Section 40.1-2.2(J), Public Notification, the City Council
shall conduct a public hearing on the application in accordance with
Section 40.1-2.2(K), Hearing Procedures.

(ii) After close of the hearing, the City Council shall consider the application,
relevant support materials, the staff report, the Planning Commission’s
report and recommendation, and any comments given by the public at
the hearing, and by a majority vote of a quorum present, take one of the
following actions based on the standards in Section 40.1-2.3(A)(6), Zoning
Map Amendment Standards, Section 40.1-2.3(A)(7), Proffer Standards
(Offered as Part of a Zoning Map Amendment (Rezoning)), or Section 40.1-
2.3(A)(8), Zoning Text Amendment Standards (as appropriate):

a. Approval of the application as submitted;
b. Approval of the application with proffers proposed by the applicant;
c. Denial of the application; or
d. Remand of the application back to the Planning Commission for further
consideration.
(6) Zoning Map Amendment (Rezoning) Standards

Amending the zoning map is a matter committed to the legislative discretion of the City
Council and is not controlled by any one factor. In determining whether to adopt or deny
the proposed amendment, or, where appropriate, to accept proffered conditions, the
City Council's consideration may include, but not be limited to, the following factors:

(a) Whether and the extent to which the proposed amendment is consistent with the
comprehensive plan, or other applicable and adopted long-range planning
documents;

(b) Whether and the extent to which there are changed conditions that require an
amendment;

(c) Whether and the extent to which the proposed amendment addresses a
demonstrated community need;

(d) Whether and the extent to which the proposed amendment will have a positive
effect on the city’s desired balance between residential and nonresidential uses;
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(7)

ARTICLE 40.1-2: ADMINISTRATION

Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

(e)

)

(9)

(h)

()

@

(k)
)

Subsection (A): Zoning Map Amendment (Rezoning) or Text Amendment

Whether and the extent to which the proposed amendment is compatible with
existing and proposed uses surrounding the land subject to the amendment, and is
the appropriate zoning district for the land and the existing use(s);

Whether and the extent to which the proposed amendment would result in a
logical and orderly development pattern, or deviate from logical and orderly
development patterns;

Whether and the extent to which the proposed amendment would result in the
creation of an isolated zoning district unrelated to adjacent and surrounding
zoning districts;

Whether and the extent to which the proposed amendment will result in significant
adverse impacts on the property values of surrounding lands;

Whether and the extent to which the proposed amendment would result in
significantly adverse impacts on the natural environment, including but not limited
to water, air, noise, storm water management, wildlife, vegetation, floodplains,
wetlands, and the natural functioning of the environment;

Whether and the extent to which the proposed amendment would result in
development that is adequately served by transportation facilities, including
whether a substantial deterioration of the level of service on the city’'s
fransportation network would occur;

Whether and the extent to which the proposed amendment would result in
development that has an adverse impact on the city's economic vitality; and/or

Whether or not delinquent real estate taxes are owed to the city.

Proffer Standards (Offered as Part of Zoning Map Amendment (Rezoning))

Proffers offered by an applicant as part of a zoning map amendment (rezoning) shall be
subject to the following requirements:

(@)

(b)

When Proposed

All proffers shall be proposed in writing as part of the rezoning application prior to
the first public notification of the required public hearings, in accordance with
Section 40.1-2.2(J), Public Notification. Proffers may be amended only in
accordance with Section, 40.1-2.3(A)(5), Basic Procedures.

General

Voluntary proffers made by an applicant may be accepted by the City Council
provided they comply with the Code of Virginia (1950), as amended, and the
following:

(i) Necessary and Reasonable

a. The proposal fo amend the zoning map necessitates the proposed
proffers, and they are reasonably related to the amendment request.

b. The proposed proffers are not generally applicable to lands with similar
zoning district classifications.
(ii) Conformance with the Comprehensive Plan
The proposed proffers are in conformity with the comprehensive plan.

(iii)  Supplement the District Standards

The proposed proffers are in addition to and are no less stringent than the
standards and requirements of the proposed zoning district.
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ARTICLE 40.1-2: ADMINISTRATION

Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

(c)

(iv)

Subsection (A): Zoning Map Amendment (Rezoning) or Text Amendment

Dedication or Payments

a. Inthe event proposed proffers include land dedication or cash
payments for public facilities to serve the land subject to the zoning
map amendment, such land dedication or cash payment shall not be
made until the public facilities are included in the city’s capital
improvement program; provided nothing shall prevent the city from
accepting proffers which are not normally included in the capital
improvement program.

b. If proffersinclude land dedication or cash payments, the proffers shall
provide for the disposition of such land dedication or cash payment in
the event the land or cash payment is not used for the purpose for
which it is proffered.

Enforcement and Guarantee of Performance and Conditions

()

(if)

(iii)

The Planning Director may require an applicant proposing proffers to
guarantee performance of the proffers accepted by the City Council. The
guarantee(s) shall be in an amount and in a manner satisfactory to the City
Engineer. Such guarantee(s) shall be reduced or released by the City
Engineer or a designee upon the submission of satisfactory evidence that
performance of such proffers are completed as required by approval of
the amendment.

Failure to comply with the proffers accepted by the City Council, including
the guarantee(s), shall constitute cause to deny requests to approve any
subsequent permits and development approvals required under this
Ordinance for the land subject to the amendment with proffers.

The Zoning Administrator, in an effort to enforce the conditions approved
by the City Council, may:

a. Bring necessary legal action to ensure compliance, including injunction,
abatement, or other appropriate legal relief; or

b. Orderin writing the remedy for any noncompliance of conditions.
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (A): Zoning Map Amendment (Rezoning) or Text Amendment

(8)

(9)

Zoning Text Amendment Review Standards

Amending the text of this Ordinance is a matter
committed to the legislative discretion of the City Council
and is not controlled by any one factor. In determining
whether to adopt or deny the proposed text amendment,
the City Council’s consideration may include, but not be
limited fo, the following factors:

(a) Whether and the extent to which the proposed
amendment is consistent with the comprehensive
plan and any other applicable and adopted long
range planning documents;

(b) Whether the proposed amendment is in conflict
with any provision of this Ordinance and any other
regulations contained in the City Code or other
applicable regulations;

(c) Whether and the extent to which there are
changed conditions that require an amendment;

(d) Whether and the extent to which the proposed
amendment addresses a demonstrated
community need;

(e) Whether and the extent to which the proposed
amendment would result in a logical and orderly
development pattern; and

(f) Whether and the extent to which the proposed
amendment would result in significantly adverse
impacts on the natural environment, including but
not limited to water, air, noise, storm water
management, wildlife, vegetation, floodplains,
wetlands, and the natural functioning of the
environment.

Effect of Proffers Accepted as Part of Zoning Map
Amendment (Rezoning)

(a) Proffers accepted by the City Council as part of an
approved amendment to the zoning map shall
confinue in effect until a subsequent amendment
of the zoning map modifies the zoning district of
the land or the content of previously approved
proffers.

(b) In cases where proffers are accepted as part of an
amendment to the zoning map, the zoning map
shall include a notation reflecting the specific
proffers that were accepted by the City Council
and apply to the land. The accepted proffers shall

be indexed and recorded in the office of the Planning

Director.
(c) Any subsequent applications for permits or

Submission of
Application or
Initiation by Planning
Commission or City
Council

v

Determination of
Completeness

v

Staff Schedules Public
Hearing and Provides
Notice

v

Staff Review and Report

HPC Review and
Recommendation
(When Related to
Historic Districts)

Planning Commission

Public Hearing and
Recommendation

City Council Public
Hearing and Decision

Zoning Text
Amendments

Use Permit

development approvals on land subject to accepted proffers shall only be
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ARTICLE 40.1-2: ADMINISTRATION

Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (B): Use Permit

approved if they are in substantial conformity with the accepted proffers. For the
purposes of this section, “substantial conformity” shall mean the degree of
conformity that leaves a reasonable margin for adjustment due to final
engineering data, but conforms with the general nature of the zoning district, the
uses approved, and the specific ferms and conditions of the proffer(s).

(10) Recording Requirement for Historic Districts or Historic Properties

(a) Following the adoption by ordinance of an historic district, a copy of the ordinance
creating the district and a boundary description of such district shall be filed by the
Planning Director with the Clerk of Circuit Court for the City of Portsmouth.

(b) Within 30 days following the adoption of the ordinance creating an historic district,
the owners and occupants of each building, structure, site, or object located
within the designated historic district shall be given written notification of such
designation by the HPC which notice shall notify said owners and occupants of the
necessity of obtaining a Certificate of Appropriateness in accordance with the
requirements of this Ordinance prior to undertaking any material change in
appearance of the historic property designated.

(c) Following the adoption by ordinance of an historic district, the HPC shall notify all
necessary agencies within the city of the establishment of the new historic district.

(B) Use Permit
(1) Purpose and Intent

A use requiring a use permit is a use that may be appropriate in a zoning district, but

because of its nature, extent, and external effects, requires special consideration of its

location, design, and methods of operation before it can be deemed appropriate in the
district and compatible with its surroundings. The purpose of this section is to establish
procedures and standards for review and approval of use permits that provide for such
special consideration.

(2) Applicability

(a) A use permit is required for development of any use designated in Table 40.1-
4.1(A), Use Table, as a use requiring a use permit in accordance with this section.

(b) Any legally established use which existed prior to the adoption of this ordinance, or
any subsequent amendments, shall not be considered a nonconforming use where
a use permit is now required for establishment of such use. The use shall be allowed
to continue operation, as well as reconstruct or structurally alter the building or
structure without the necessity of obtaining a use permit. However, approval of a
use permit shall be required, in accordance with this Section, when either of the
condifions below are present, in the opinion of the Zoning Administrator
(i) There is a twenty (20) percent or greater net increase in the square footage

of the use or structure proposed for expansion or enlargement; or,

(ii) The expansion or enlargement will substantially alter the site design and
layout as it relates to circulation, parking or other site characteristics so as to
adversely affect surrounding properties

(3) Procedure
(a) Basic Procedures
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(b)

(c)

Subsection (B): Use Permit

The procedures and requirements for the initiation, sulbmission, completeness
determination, review, and decision on an application for a use permit is as
established in Section 40.1-2.2, Common Review Procedures.

Public Hearing, Review, and Recommendation by the Planning Commission

(i) Following staff review and public noftification in accordance with Section
40.1-2.2(J), Public Nofification, the Planning Commission shall conduct a
public hearing on the application in accordance with Section 40.1-2.2(K),
Hearing Procedures.

(i) After close of the public hearing, the Planning Commission shall consider
the application, relevant support materials, the staff report, and any
comments given by the public at the hearing, and by a majority vote of a
quorum present prepare a written recommendation for one of the
following actions, based on the standards in Section 40.1-2.3(B)(4). Use
Permit Standards:

a. Approval of the application as submitted;

b. Approval of the application with conditions (See Section 40.1-2.2(M),
Conditions of Approval); or

c. Denial of the application.

(iii) Following its recommendation, the Planning Commission shall forward the
recommendation to the City Council for review.

Public Hearing, Review, and Action by the City Council

(i) Upon receipt of the Planning Commission’s recommendation and public
noftification in accordance with Section 40.1-2.2(J), Public Notification, the
City Council shall conduct a public hearing on the application in
accordance with Section 40.1-2.2(K), Hearing Procedures.

(ii) After close of the hearing, the City Council shall consider the application,
the relevant support materials, the staff report, the Planning Commission’s
recommendation, and any comments given by the public, and by a
majority vote of a quorum present, take one of the following actions based
on the standards in Section 40.1-2.3 (B) (4), Use Permit Standards:

a. Approval of the application as submitted;

b. Approval of the application with conditions (See Section 40.1-2.2(M),
Conditions of Approval); or

c. Denial of the application.

(4) Use Permit Standards

An application for a Use Permit shall be approved only upon a finding the applicant
demonstrates all of the following standards are met:

(a) The proposed use complies with the applicable standards of this Ordinance;

(b)  The proposed use is consistent with the comprehensive plan;

(c) The proposed use is compatible with the character of surrounding lands and the
uses permitted in the zoning district(s) of surrounding lands;

(d) The proposed use is configured to minimize adverse effects, including the visuall
impacts of the proposed use on adjacent lands;

(e) The proposed use avoids significant deterioration of water and air resources, and
other natural resources;
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(f) The proposed use maintains safe and adequate egress and ingress onto the site,
and safe road conditions around the site;

(9) The proposed use allows for the protection of property values and the ability of
neighboring lands to develop the uses permitted in the zoning districts; and

(h) The use complies with all other city, state, and federal laws and regulations.

(5) Conditions of Approval

In authorizing a use permit, the City Council may impose such conditions regarding the
location, character, and other features of the proposed use permit as may be deemed
necessary fo ensure compliance with the general intent and purposes of this Ordinance
and to prevent or minimize adverse effects from the proposed use approved. Conditions,
where imposed, shall be included as part of the approval.

(6) Effect of Decision

(a) A use permit authorizes only the particular use(s) and associated development that
is approved. A use permit, including any approved plans and conditions, shall run
with the land and shall not be affected by a change in ownership unless
specifically conditioned as part of the approval.

(b) No business license shall be issued unless the use meets all conditions of approval.
(7) Expiration

(a) Unless otherwise specified in the use permit, an application for a building permit or
business license (whichever is appropriate) shall be applied for and approved
within two years of the date of the approval of the use permit; otherwise, the use
permit shall become null and void, and automatically expire. Permitted
timeframes do not change with successive owners.

(b) Upon written application submitted at least 30 days prior to the expiration of the
use permit by the applicant, and upon a showing of good cause, the Planning
Commission may grant one extension not to exceed one year. The approval shall
be deemed extended until the Planning Commission has acted upon the request
for extension. Failure to submit an application for an extension within the time limits
established by this section shall render the use permit null and void, and the
development approval shall automatically expire.

(c) In addition, a use permit upon which the approved use is developed in
accordance with the permit, automatically expires and is immediately null and
void when there is a change in use, or when the use approved in the use permit is
inactive for a period greater than two years.

(8) Revocation of Use Permits

A use permit may be revoked or modified by the City Council after noticing a public
hearing in the same manner as a zoning map amendment pursuant to Section 40.1-2.2(J),
Public Nofification, ' and conducting a public hearing in accordance with Section 40.1-
2.2(K), Hearing Procedures. The permit shall be revoked only if there is a finding:

(a) The use permit was obtained or extended by fraud or deception;
(b) The applicant has failed to comply with one or more of the conditions of approval;

(c) Thereis a change in conditions affecting the public health, safety, and welfare,
since adoption of the use permit; or

! Public noftification is required to comply with the same requirements as an amendment to the zoning map.
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(9)

ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (C): Type | Development Plan

(d) There are repeated violations of this Ordinance by the holder of the use permit,
related to the development approved by the use permit.

In addition, and in the discretion of the Chief of Police, if there is a significant risk to public
safety or peace and good order on land subject to a use permit that creates the risk of
blight, then proceedings to revoke a use permit may be initiated by the Planning Director
by sending a letter to the permittee to correct the situation that creates the risk of blight. If
within six months of the date the letter is sent out the Planning Director determines the
situation is continuing, the Planning Director may initiate proceedings to revoke the use
permit. However, if at any fime during the course of this process, the Chief of Police
determines there is a significant risk to public safety or peace and good order as to create
a risk of blight that must be corrected immediately, the Planning Director may initiate
proceedings to revoke the use permit immediately, without waiting six months for the
permittee to correct the problem.

Amendments

A use permit may be amended, extended, or modified only in accordance with the
procedures and standards established for its original approval.

Type | Development Plan

(1)

(2)

(3)

(4)

(5)

Purpose and Intent

The purpose of a type | development plan is to allow for the review of development
proposed for a site prior to construction, to ensure its layout and general configuration
complies with all applicable standards and requirements of this Ordinance and all other
applicable city regulations. The purpose of this section is to establish the procedures and
standards for the review of a type | development plan.

Applicability

A type | development plan shall be reviewed in accordance with the procedures and
standards of this section prior to issuance of a building permit, unless exempted in
accordance with Section 40.1-2.3(C)(3), Exemptions.

Exemptions

The following development shall be exempted from the requirements of this section:

(a) One-family or two-family detached dwellings, unless such review is required by the
Chesapeake Bay Preservation Act and any regulations or ordinances adopted
under their authority;

(b) A proposed nonresidential development in a mixed-use or activity center base
zoning district of less than 2,500 square feet in area; and

(c) Internal construction that does not increase gross floor area or building height,
increase the density or intensity of use, and increase off-street parking
requirements.

Initiation

An application for a type | development plan may be initiated by any person who may
submit applications in accordance with Section 40.1-2.2 (A), Authority to File Applications.

Procedure

(a) Basic Procedures
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(8)

(b)

ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (C): Type | Development Plan

(i) Except as modified in this subsection, the procedures and requirements for

the initiation, submission, completeness
determination, review, and decision on
applications for type | development plan are
as established in Section 40.1-2.2, Common
Review Procedures.

(ii) The application for a type | development plan
shall be reviewed within 60 days from the date
the application is determined complete. The
application review fime is extended to 20 days
or as authorized by Section 15.2-2222.1 of the
Code of Virginia (1950), as amended, if a
portion of the application is required to be
reviewed and approved by a state
department or agency. In all instances, review
of the application shall occur within 45 days
after receiving nofification from all state
agencies required to review and approve the
plan that it is approved by the respective state
agencies. 2

Review and Action by the Planning Director

Upon receipt of a complete application, the Planning
Director shall review the application in accordance
with Section 40.1-2.2(L), Review by Planning Director or
Zoning Administrator, and take one of the following
actions based on the standards in Section 40.1-
2.3(C)(6), Type | Development Plan Standards:

() Approval of the application; or

(i) Approval of the application, with conditions
(See Section 40.1-2.2(M), Conditions of
Approval); or

(iii) Denial of the application.

Type | Development Plan Standards

An application for a type | development plan shall be approved upon a finding that all of
the following standards are met:

(@)
(b)
(c)

(d)
(e)

Pre-Application
Conference
(Optional)

v

Submission of
Application

v

Determination of
Completeness

HPC Review and
Decision on Certificate
of Appropriateness
(If Required)

Planning Director
Review and Decision

Type | Development
Plan

The development complies with the applicable district and use-specific standards;

The development complies with all other applicable standards of this Ordinance;

The development complies with all requirements or conditions of any applicable
permit or development approvals (e.g., zoning map amendments with proffers,

variance permits, use permits, etc.);

The development is consistent with the comprehensive plan; and

The development complies with all other applicable city regulations.

2|n the event that the Planning Director fails to take action on the type | development plan within the time provided in this section,
the applicant may, after 10 days written notice to the Planning Director, petition the circuit court in accordance with the Code of
Virginia, 1950 (as amended), and request the court require the Planning Director to take action on the application.
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(7)

(8)

(9)

(10)

ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (D): Type Il Development Plan

Conditions of Approval

In authorizing a type | development plan, the Planning Director may impose such
conditions regarding the location, character, and other features of the proposed type |
development plan as may be deemed necessary to ensure compliance with the general
intfent and purposes of this Ordinance and to prevent or minimize adverse effects from the
proposed type | development plan. Conditions, where imposed, shall be included as part
of the approval.

Expiration

(a) Unless otherwise specified in the type | development plan approval, an application
for a building permit or business license (whichever is appropriate) shall be applied
for and approved within five years of the date of the approval of the type |
development plan; otherwise, the type | development plan shall become null and
void, and automatically expire. Permitted fimeframes do not change with
successive owners.

(b) Upon written application submitted at least 30 days prior to the expiration of the
type | development plan by the applicant, and upon a showing of good cause,
the Planning Director may grant one extension not to exceed six months. The
approval shall be deemed extended until the Planning Director has acted upon
the request for extension. Failure to submit an application for an extension within
the time limits established by this section shall render the type | development plan
null and void, and the development approval shall automatically expire.

Amendments

A type | development plan may be amended, extended, or modified only in accordance
with the procedures and standards established for its original approval.

Appeals

An applicant may appeal a decision of the Planning Director on an application for a type
| development plan to the Planning Commission in accordance with Section 15.2-2259 of
Code of Virginia (1950), as amended.

(D) Type ll Development Plan
(1) Purpose and Intent

The purpose of the type Il development plan review is to allow for the review of certain
developments, in a public hearing setting, to ensure that the layout and general design of
proposed development is compatible with surrounding uses, complies with all other
applicable city regulations, and provides compensating public benefits when certain
standards in this Ordinance are varied.
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(2)

(3)

(4)

ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (D): Type Il Development Plan

Authority

The Planning Commission shall review and make a decision on an application for a type I
development plan in accordance with the procedures and standards of this section.

Qualification as a Type Il Development Plan

Unless otherwise specified, development plan applications seeking to modify any of the
following standards of this Ordinance may request to do so as a type Il development plan:

(a) Increases in residential unit density beyond the

maximum allowed for a base or overlay zoning district;

(b) Increases in nonresidential intensity beyond the Pre-Application
maximum allowed for a base or overlay zoning district; Conference
(c) Decreases in required minimum lot area, required ¢

yards, use separations, or other bulk standards beyond

what would be available through an Administratfive Submission of

Adjustment; or Application

(d) Increases in impervious lot coverage, floor area ratios, ¢

building heights or build-to-lines beyond what would

be available through an Administrative Adjustment or Determination of

applications seeking to deviate from the standards Completeness

found in Section 40.1-5.1. ¢
Procedure
. Staff Schedules Public
(a) Basic Procedures Meeting

(i) Except as modified in this subsection, the
procedures and requirements for the initiation, ¢
submission, completeness determination, Staff Review and Report
review, and decision on applications for a type P
Il development plan are as established in
Section 40.1-2.2, Common Review Procedures.

(ii) The application for type Il development plan HPC Review C{’fd
shall be reviewed within 60 days from the date Decision on Certificate
the application is determined complete. The of Approprl.aieness
application review time is extended to 90 days, (If Required)
or as authorized by Section 15.2-2222.1 of the
Code of Virginia (1950), as amended, if a
portion of the application is required to be
reviewed and approved by a state . Planning Commission
depor’rmerﬂ or agency. In all msfro.nces, review Review and Decision
of the application shall occur within 45 days
after receiving notification from all state
agencies required to review and approve the
plan that it is approved by the respective state
agencies. Type Il Delvelopmeni

Plan
(b) Hearing, Review, and Decision by the Planning
Commission
(i) Following staff review, the Planning Commission, at a regularly scheduled

meeting, shall conduct a hearing on the application in accordance with

Section 40.1-2.2(K), Hearing Procedures.
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Subsection (D): Type Il Development Plan

(i) At the hearing, the Planning Commission shall consider the application,
relevant support materials, the staff report, and any comments given by the
public about the application. At the conclusion of the hearing, the
Planning Commission, by a maijority vote of a quorum present, shall take
one of the following actions, based on the standards in Section 40.1-
2.3(D)(5), Type Il Development Plan Standards:

a. Approval of the application as submitted;

b. Approval of the application with conditions (See Section 40.1-2.2(M),
Conditions of Approval); or

c. Denial of the application.

(5) Type Il Development Plan Standards

A type Il development plan shall be approved only upon a finding that all of the following
standards are met:

(@)

(b)
(c)

(d)

(e)
)

The applicant has submitted a plan that depicts the proposed development in a
manner sufficient to allow the Planning Commission to make a determination
regarding its compatibility with surrounding uses;

The proposed development is consistent with the comprehensive plan;

The uses proposed in the type Il development plan are allowed in the base and
overlay districts where located;

The type Il development plan includes an appropriate range of compensating
public benefits in accordance with Section 40.1-2.3(D) (6), Compensating Public
Benefits;

Any deviations from the standards of this Ordinance are the absolute minimum
necessary to accommodate the development proposal; and

The proposed development complies with all applicable proffers and conditions
applicable to the land.

(6) Compensating Public Benefits

(@)

(b)

Purpose

Compensating public benefits are elements of a development application that
may be proposed by an applicant as a means of ensuring a proposed type |I
development plan has the maximum possible consistency with city goals and local
conditions. The city shall review type Il development plans in accordance with this
section in order to encourage the provision of certain community benefits or
amenities, such as parks, open space, workforce housing, public active and
passive recreational opportunities, and other physical, social, or cultural benefits or
amenities that are in compliance with the comprehensive plan.

Menu of Compensating Benefits

One or more of the following benefits may be offered either on or off the site of the

subject application:

(i) Architectural design that exceeds any minimum standards established in
this Ordinance, or any other city ordinances and the Code of Ordinances;

(ii) Site design incorporating principles of new urbanism and traditional
neighborhood development;

(iii) Provision of environmentally-sustainable and energy-efficient building
design;
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(iv) Provision of one or more green building incentives (See Section 40.1-5.8);

(v) Provision of passive or active open space and related improvements,
beyond the open space set-aside standards of this Ordinance (See Section
40.1-5.4);

(vi) Permanent protection of scenic views or access to waterfront areas;
(vii) Public parks and recreational facilities;
(viii)  Public trails and trail linkages;

(ix) Cultural or historic facilities deeded to the city or qualified not-for-profit
agencies; or

(x) Other public benefits found to be appropriate by the Planning Commission.

(c) Review of Proposed Compensating Public Benefits

To evaluate the adequacy of the proposed benefit(s) to be accepted as part of a
proposed type Il development plan, the following information shall be provided by
the applicant with the subject application:

(i) A description of the proposed amenity or amenities outlining the benefits
that will accrue to the community, and a description of the relationship
between the proposed amenity or amenifies and the proposed type i
development plan;

(ii) The economic value of the proposed amenity or amenities fo the city as
compared with the economic value of the proposed development to the
applicant;

(iii) A preliminary demonstration that there is adequate public facilities serving
or proximate to the proposed development to handle the additional
demands the proposed development and any related amenities may
place on such facilities beyond the demand that would otherwise occur
with conventional development; and

(iv) An explanation as to the way in which the amenity or amenities will
implement physical, social, or cultural policies of the comprehensive plan
and this Ordinance.

Applicants for a type Il development plan may seek non-binding input from the
Planning Director regarding proposed benefits and incentives at a pre-application
conference prior to submission of the application or at any stage of the
application process prior to the formal decision.

(7) Conditions of Approval

In authorizing a type Il development plan, the Planning Commission may impose such
conditions regarding the location, character, and other features of the proposed type I
development plan as may be deemed necessary to ensure compliance with the general
intent and purposes of this Ordinance and to prevent or minimize adverse effects from the
proposed type Il development plan. Conditions, where imposed, shall be included as part
of the approval.

(8) Expiration

(a) Unless otherwise specified in the type Il development plan approval, an
application for a building permit shall be applied for and approved within five
years of the date of the approval of the type Il development plan; otherwise, the
type Il development plan shall become null and void, and automatically expire.
Permitted fimeframes do not change with successive owners.
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(b) Upon written application submitted at least 30 days prior to the expiration of the
type Il development plan by the applicant, and upon a showing of good cause,
the Planning Commission may grant one extension not to exceed six months. The
approval shall be deemed extended until the Planning Commission has acted
upon the request for extension. Failure to submit an application for an extension
within the time limits established by this section shall render the type Il development
plan null and void, and the development approval shall automatically expire.

(9) Amendments

A type Il development plan may be amended, extended, or modified only in accordance
with the procedures and standards established for its original approval.

(10) Appeadl

An applicant may appeal a decision of the Planning Commission on an application for a
type Il development plan to the circuit court of the City of Portsmouth in accordance with

Section 15.2-2259 of Code of Virginia (1950), as amended.

(E) Temporary Use Permit

(1) Purpose and Intent

The purpose of this section is to establish a procedure for the review of temporary uses in

accordance with Section40.1-4.5, Temporary Use Standards.

(2) Applicability
The provisions of this section shall apply to all proposed

temporary uses as set forth in Section 40.1-4.5, Temporary
Use Standards.

(3) Procedure

(a) Basic Procedures

The procedures and requirements for the initiation,
submission, completeness determination, review,
and decision on applications for temporary use
permits are as established in Section 40.1-2.2,
Common Review Procedures.

(b) Review and Action by Planning Director

Upon receipt of a complete application, the
Planning Director shall review the application in
accordance with Section 40.1-2.2(L), Review by City
Staff, and take one of the following actions based
on the standards in Section 40.1-2.3(E) (4), Temporary
Use Permit Standards:

(i) Approval of the application as submitted;

(ii) Approval of the application with conditions
(See Section 40.1-2.2(M), Conditions of
Approval); or

(iii) Denial of the application.
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(4)

(5)

(8)

(7)

Temporary Use Permit Standards

An application for a temporary use permit shall be approved upon a finding the applicant
demonstrates the proposed temporary use complies with the relevant standards in Section
40.1-4.5, Temporary Use Standards.

Expiration

A temporary use permit shall be effective beginning on the date specified in the permit
approval, and shall remain effective for the period indicated on the permit.

Amendment

A temporary use permit may be amended, extended, or modified only in accordance
with the procedures and standards established for its original approval.

Appeal
An appeal from the Planning Director’s decision on a temporary use permit applicatfion
shall be reviewed and decided by the BZA in accordance with Section 40.1-2.3(K),

Appeal.

(F) Zoning Compliance Permit

(1)

(2)

(3)

Purpose and Intent

The purpose of this section is to establish a procedure for the review of proposed
development to ensure its compliance with the requirements of this Ordinance.

Applicability

The following development shall receive Zoning Compliance
Permit approval prior to submission of an application for a
Building Permit or Business License, whichever is appropriate:

(a) Achangein use;

(b)  Signs subject to the standards in Section 40.1-5.11,
Signage;

(c) Development in a historic district that requires a COA;
and

(d) The construction or expansion of any new building or
structure that requires a building permit but that is not
subject to review in accordance with Section 40.1-
2.3(C), Type | Development Plan, or Section 40.1-2.3
(D). Type Il Development Plan.

Procedure

(a) Basic Procedures
The procedures and requirements for the initiation,
submission, completeness determination, review, and
decision on applications for a zoning compliance
permit are as established in Section 40.1-2.2, Common
Review Procedures.

(b) Lots in the Downtown D2 District
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(4)

(5)

(8)

ARTICLE 40.1-2: ADMINISTRATION
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Zoning compliance permit applications in the Downtown (D2) district shall be
reviewed by the Planning Director in accordance with the standards in Appendix B
of this Ordinance.

(c) Review and Action by the Zoning Administrator or Planning Director

Upon receipt of a complete application, the Zoning Administrator, or Planning

Director, as appropriate, shall review the application in accordance with Section

40.1-2.2(L), Review by City Staff, and take one of the following actions based on

the standards in Section 40.1-2.3(F)(4), Zoning Compliance Permit Standards:

(i) Approval of the application as submitted;

(ii) Approval of the application with conditions (See Section 40.1-2.2(M),
Conditions of Approval); or

(iii) Denial of the application.

Zoning Compliance Permit Standards

An application for a zoning compliance permit shall be approved upon a finding the
applicant demonstrates the proposed development complies with all relevant standards
of this Ordinance.

Effect of Decision

A building permit or business license, whichever is appropriate, shall not be issued until the
development subject to this section receives a zoning compliance permit and complies
with all its conditions of approval.

Appeal

An appeal from the Zoning Administrator or Planning Director’s (as appropriate), decision
on a zoning compliance permit application shall be reviewed and decided by the BZA in
accordance with Section 40.1-2.3(K), Appeal.

(G) Variance Permit
(1) Purpose

(a) The purpose of a variance permit is to allow certain deviations from the standards
of this Ordinance (such as size of area of a lot or parcel of land, or the size, areq,
bulk, or location of a building or structure), when the land owner demonstrates
that, owing to special circumstances or conditions beyond the land owner’s
control (such as exceptional topographical conditions, narrowness, shallowness, or
the shape of a specific parcel of land), the literal application of the standards of
this Ordinance would result in unnecessary or unreasonable hardship to the land
owner and the need for the variance is not shared generally by other lands, and
the deviation is not contrary to the public interest or goals and purposes of this
Ordinance.

(b) A variance shall not include a change in use, which shall be accomplished
through an amendment to the official zoning map (Section 40.1-2.3(A), Zoning
Map Amendment (Rezoning) or Text Amendment).

(2) Authority

The BZA is authorized to review and approve, approve with conditions, or deny an

application for a variance permit in accordance with the procedures and standards of

this section.
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(3)

(4)

ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals
Subsection (G): Variance Permit

Procedure

(@)

(b)

Basic Procedures

The procedures and requirements for the initiation,
submission, completeness determination, review, and
decision on an application for a variance permit are
as established in Section 40.1-2.2, Common Review
Procedures.

Public Hearing, Review, and Decision by the BZA

(i) Following staff review of the application and
public nofification in accordance with Section
40.1-2.2(J), Public Notification, the BZA shall
conduct a public hearing on the application in
accordance with Section 40.1-2.2(K), Hearing
Procedures.

(ii) At the hearing, the BZA shall consider the
application, relevant support materials, the
staff report, and any comments given by the
public, and after close of the hearing, by a
maijority vote of a quorum present, fake one of
the following actions, based on the standards
in Section 40.1-2.3(G)(4). Variance Standards:

a. Approval of the application as submitted;

b. Approval of the application with conditions
(See Section 40.1-2.2(M), Conditions of
Approval.); or

c. Denial of the application.

Variance Standards

(@)

Findings
An application for a variance permit shall be

approved upon a finding that all of the following
standards are met:

(i) The land for which the variance is requested is
acquired in good faith;

(i) The land is subject to:

a. Exceptional narrowness, shallowness, size, or
shape;

Pre-Application
Conference

v

Submission of
Application

v

Determination of
Completeness

v

Staff Schedules Public
Hearing and Provides
Notice

A 4

Staff Review and Report

HPC Review and
Decision on Certificate
of Appropriateness
(If Required)

BZA Public Hearing and
Decision

Variance Permit

b. Exceptional topographic conditions or other extraordinary situation or

condition; or
(iii) The situation is not self-created;

(iv) Because of one or several conditions identified in Section 40.1-2.3(G)(4),
Variance Standards, the strict application of this Ordinance would produce
undue hardship, and effectively prohibit or unreasonably restrict the use of

the land;

(v) The hardship is not shared generally by other properties in the same zoning

district and the same vicinity;
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (G): Variance Permit

(vi) The authorization of the variance alleviates this clearly demonstrated
hardship (as distinguished from a special privilege or convenience sought
by the applicant);

(vii)  The authorization of the variance will not be of substantial detriment to
adjacent properties;

(viii) The character of the zoning district in which the land is located will not be
changed by the granting of the variance;

(ix) The condition or situation of the land is not of so general or recurring a
natfure as to warrant the formulation of a regulation or standard to address
the condition or situation;

(x) Any delinquent real estate taxes owed to the city on the lands for which
the variance is requested have been paid; and

(xi) The variance authorized by the BZA is the least possible deviation from the
standards necessary to afford relief.

(b) Prohibitions
(i) No provision of this Ordinance shall be construed as granfing the BZA the
power to rezone property.

(ii) No variance shall be granted to allow a use or development condition not
permitted by right or proffer.

(i) No variance shall be granted to any standard or requirement in any other
part of the City Code of Ordinances.

(iv) No variance shall be granted that allows a principal or accessory building
to exceed any applicable maximum size standards set out in Article 40.1-3:
Zoning Districts or Article 40.1-4: Use Standards.

(v) No variance shall be granted fo any standard or requirement in Section
40.1-5.1, Off-Street Parking, Loading, and Circulation.

(5) Conditions of Approval

(a) In authorizing a variance, the BZA may impose such conditions regarding the
location, character, and other features of the proposed structure granted the
variance as it may deem necessary in the public interest to ensure compliance
with the requirements of this section and to prevent or minimize adverse effects
from the proposed variance. Conditions, where imposed, shall be included as part
of the approval.

(b) The BZA may require a guarantee or bond to insure compliance with the
conditions imposed.

(6) Effect of Decision

(a) Issuance of a variance permit shall authorize only the particular variance that is
approved. A variance permit, including any conditions, shall run with the land and
not be affected by a change in ownership.

(b) Development authorized by the variance permit shall not be carried out until the
applicant has secured all other permits required by this Ordinance or any other
applicable ordinances and regulations of the city. A variance permit, in itself, shall
not ensure that the development approved through a variance permit shall
receive subsequent approval for any other necessary applications for permit or
development approval.

City of Portsmouth, Virginia — Zoning Ordinance Page 2-40
Revised 12/9/14



ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (H): Administrative Adjustment

(7) Expiration

(a) The BZA may prescribe, as part of a variance permit, a fime within which
development activity shall begin, be completed, or both. Failure to begin or
complete such development within the time specified shall render the variance
permit void, and the permit shall automatically expire.

(b) Upon written application submitted at least 30 days prior to the expiration of the
variance permit by the applicant, and upon a showing of good cause, the BZA
may grant one extension not fo exceed one year. The approval shall be deemed
extended until the BZA has acted upon the request for extension. Failure to submit
an application for an extension within the time limits established by this section shall
render the variance permit void, and the permit shall automatically expire.

(8) Amendment

A variance permit may be amended, extended, or modified only in accordance with the
procedures and standards established for its original approval.

(9) Appeal

Any person jointly or severally aggrieved by any decision of the BZA, or any aggrieved
taxpayer or any officer, department, commission, or the city, within 30 days of the date of
the decision, may appeal the decision of the BZA on the variance permit to the circuit
court of the City of Portsmouth in accordance with Code of Virginia (1950), as amended.

(H)  Administrative Adjustment
(1) Purpose and Intent

This purpose and intent of this section is to provide an administrative mechanism for
allowing minor variations, or adjustments, to the building setback standards of this
Ordinance based on specific standards, with the intent of providing relief where
application of a standard creates practical difficulties in allowing development that
otherwise advances the purposes served by this Ordinance and is compatible with
surrounding lands.

(2) Authority

The Planning Director is authorized to review and approve, approve with conditions, or
deny administrative adjustments in accordance with the procedures and standards of this
section.

(3) Applicability
Administrative adjustments may be requested and granted for reductions in a building

setback by up to 15 percent and other adjustments where expressly authorized in this
Ordinance.
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (H): Administrative Adjustment

(4) Procedure

(a) Basic Procedures Submission of

(i) Except as modified below in subsection i, the Application
procedures and requirements for the
initiation, submission, completeness ¢
determination, review, and decision on
applications for administrative adjustments Determination of
are as established in Section 40.1-2.2, Completeness
Common Review Procedures. #

(ii) Prior to consideration of an Administrative
Adjustment, the Planning Director shall Staff Provides Notice
provide public notification in accordance

with the standards in Section 40.1-2.2(J),

Public Notification. HPC Review and

(b) Review and Action by the Planning Director Decision on Certificate
of Appropriateness
(If Required)

Upon receipt of a complete application, the
Planning Director shall review the application in
accordance with Section 40.1-2.2(L), Review by City
Staff, and take one of the following actions based on
the standards in Section 40.1-2.3(H) (5), Administrative
Adjustment Standards: Planning Director

(i) Approval of the application as submitted; or Review and Decision

(i) Approval of the application with conditions
(See Section 40.1-2.2(M), Conditions of
Approval); or

(iii) Denial of the application. Administrative

Adjustment
(5) Administrative Adjustment Standards

An application for an administrative adjustment shall be approved upon a finding the
applicant demonstrates all of the following standards are met:

(a) The requested administrative adjustment shall not exceed 15 percent of a building
setback standard;

(b) The requested administrative adjustment is consistent with the character of
development in the surrounding area, and will not result in incompatible uses;

(c) Any adverse impacts from the requested administrative adjustment will be
mitigated to the maximum extent practicable;

(d) The requested administrative adjustment is either:
(i) Required to compensate for some unusual aspect of the site; or,
(ii) The proposed development that is not shared by landowners in general; or,
(iii) Supporting an objective or goal from the purpose and intent statements of
the zoning district where located; or
(iv) Proposed to save healthy existing trees; and
(e) Therequested administrative adjustment will not substantially interfere with the

convenient and enjoyable use of adjacent lands, and will not pose a danger to
the public health or safety.
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(8)

(7)

(8)

(9)

(10)

(1)

ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (l): Certificate of Appropriateness (COA)

Conditions of Approval

In authorizing an administrative adjustment, the Planning Director may impose such
conditions regarding the location, character, and other features of the proposed
administrative adjustment as may be deemed necessary to ensure compliance with the
general intent and purposes of this Ordinance and to prevent or minimize adverse effects
from the proposed administrative adjustment. Conditions, where imposed, shall be
included as part of the approval.

Subsequent Development

Development authorized by the administrative adjustment shall not be carried out until the
applicant secures all other permits or development approvals required by this Ordinance
or any other applicable provisions of the city. An administrative adjustment, in itself, shall
not ensure that the development approved as an administrative adjustment shall receive
subsequent approval for any other necessary applications for permit or development
approval.

Effect

Issuance of an administrative adjustment shall authorize only the particular administrative
adjustment that is approved in accordance with this section. The administrative
adjustment shall run with the land and not be affected by a change in ownership.

Expiration

(a) Unless otherwise specified in the administrative adjustment approval, an
application for a building permit shall be applied for and approved within one year
of the date of the approval of the administrative adjustment; otherwise, the
administrative adjustment shall become null and void, and automatically expire.
Permitted timeframes do not change with successive owners.

(b) Upon written application submitted at least 30 days prior to the expiration of the
administrative adjustment by the applicant, and upon a showing of good cause,
the Planning Director may grant one extension not to exceed six months. The
approval shall be deemed extended until the Planning Director has acted upon
the request for extension. Failure to submit an application for an extension within
the time limits established by this section shall render the administrative adjustment
null and void, and the development approval shall automatically expire.

Amendment

An administrative adjustment may be amended, extended, or modified only in
accordance with the procedures and standards established for its original approval.
Appeal

An appeal from the Planning Director’s decision on an administrative adjustment
application shall be reviewed and decided by the BZA in accordance with Section 40.1-
2.3(K), Appeal.

)] Certificate of Appropriateness (COA)

(1) Purpose and Intent
The purpose and intent of this section is to establish procedures and standards for the
review of certificates of appropriateness (COAs) for development in the city's historic
districts.
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (l): Certificate of Appropriateness (COA)

(2) Authority

(a) The Planning Director shall review and decide administrative COA applications,
which include certain minor actions as established in the approval matrix in the
standards and guideline documents for each historic district, as adopted by City
Council.

(b) The Downtown Design Commission shall review and decide applications for COAs
within the Downtown D1 district.

(c) The HPC shall review and decide all other COA applications.
(3) Applicability

(a) In General

Unless exempted in accordance with Section 40.1-2.3(1) (4) Exemptions, a COAis
required prior to any material change in the appearance of a building, structure,
or site located in an historic district (See Section 40.1-3.6(F), Historic Districts). For
purposes of this section, a *material change in appearance” shall include
construction, reconstruction, exterior alteration, demolition, or relocation that
affects the appearance of the building, structure, or site, or that of a contributing
or nonconftributing building, structure, or site.

(b)  Action on Publicly Owned Historic Structures

(i) The Planning Director or other appropriate city Pre-Application
official shall file an application for a certificate of Conference (Optional)
appropriateness for the proposed construction,

alteration, renovation, or razing of any historic
city-owned building or structure, and shall

A 4

adhere to all other requirements of this Submission of
Ordinance. Application

(ii) For buildings and structures owned by other ¢
governmental entities or public utilities

companies, the City Manager shall request that
such owners submit an application for a COA
and adhere to all requirements of this section.

Determination of
Completeness

(4) Exemptions
The following development shall be exempted from the
requirements of this section:

Planning Director
Review and Decision

(a) Repairs, maintenance, painting, or alteration of any
feature the Building Official certifies is required due to
an unsafe or dangerous condition.

Certificate of
(b)  The normal repair and maintenance of any exterior Appropriateness
architectural feature; (Administrative)

(c)  Ordinary yard maintenance in the historic districts to

correct deterioration, decay or damage, or to sustain the existing form that does
not involve a material change in design, material, color or outer appearance;

(d) Repainting resulting in the same color, except that the original painting of masonry
surfaces is not exempted from review.

(e) Replacing broken windowpanes, missing roof shingles, or missing features with
matching in-kind materials;
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ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (l): Certificate of Appropriateness (COA)

(f) Addition or deletion of television or radio antennas, skylights, or solar collectors in
locations not visible from a public streef;

(9) Planting of grass, trees and shrubs, but not landscape treatment that substantially
alters the contour of a site or involves landscaping or construction of parking areas,
fences, walls, walkways, pools, fountains, and the like which materially affect the
appearance of a site and that is visible from a public street;

(h) Any changes to a structure that is not visible from a public street.

(5) Order of Approvals

A COA shall be approved prior to an applicant receiving approvals for any other permits
or development approvals required by this Ordinance.

(6) Procedure for Administrative Review of Certificates of Appropriateness

(a) Basic Procedures

Except as modified in this section, the procedures and requirements for the
initiation, submission, completeness determination, review, and decision on
applications are as established in Section 40.1-2.2., Common Review Procedures.

(b) Review and Action by the Planning Director

(i) Upon receipt of a complete application, the Planning Director shall review
the application and take one of the following actions based on the
standards in Section 40.1-2.3(1) (8), Certificate of Appropriateness Review
Standards:

a. Approval of the application as submitted; or
b. Denial of the application.

(i) The Planning Director shall be guided in decisions by the standards and
guidelines established for the HPC and shall have the authority to request
modifications of the applicant of a specific proposal in order that such
proposal may comply with said standards and guidelines.

(i) In any case where the Planning Director is uncertain of authority to act on a
particular application, or in any case where the Planning Director and the
applicant cannot agree on changes in the proposal, or if the Planning
Director otherwise fails to issue such COA within 30 days, the application
shall be referred to the HPC for action in accordance with to Section 40.1-
2.3(1)(9), HPC Review of Certificates of Appropriateness. A written
report/agenda shall accompany any application forwarded to the HPC.

(iv) The Planning Director shall report, in writing, to the HPC at each regular
meeting on all COAs issued through this administrative review process.

(v) Copies of a COA shall be clearly posted in a location visible to the public
during the construction or repair process.

(7) Procedure for Review by the Downtown Design Committee

The DDC shall review and decide applications for a COA in accordance with the
standards in this subsection and Appendix A of this Ordinance.

(8) Procedure for HPC Review of Certificates of Appropriateness

(a) Applicability

City of Portsmouth, Virginia — Zoning Ordinance Page 2-45
Revised 12/9/14



ARTICLE 40.1-2: ADMINISTRATION
Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (l): Certificate of Appropriateness (COA)

All development that requires a COA that is not subject to administrative review, or
review by the DDC, shall be subject to HPC review in accordance with this
subsection.

(b) Basic Procedures

Except as modified in this section, the procedures
and requirements for the initiation, submission,
completeness determination, review, and decision
on applications are as established in Section 40.1-
2.2, Common Review Procedures.

Pre-Application
Conference (Optional)

(c) Public Hearing, Review, and Decision by the Submission of

HPC Application
Following staff review and public noftification
conducted in accordance with Section 40.1-2.2(J), ¢
Public Nofification, the HPC shall conduct af least L
one standard public hearing on the application in Determination of
accordance with Section 40.1-2.2(K), Hearing Completeness
Procedures. ¢
(i) After close of the hearing, the HPC shall
consider the application, relevant support Staff Schedules Public
materials, the staff report, and any Meeting
comments given by the public; and s
(ii) The HPC, by a majority vote of a quorum .
present, shall adopt a written Staff Review and Report
recommendation for one of the following

actions, based on the standards in Section
40.1-2.3(1)(9). Certificate of Appropriateness HPC Review and
Review Standards, or Section 40.1-2.3(1)(9), Decision
Certificate of Appropriateness for
Relocation, or Section 40.1-2.3(1)(10),
Certificate of Appropriateness for

Demolition (as applicable): Certificate of
a. Approval of the application as Appropriateness
submitted;

b. Approval of the application with conditions (See Section 40.1-2.2(M),
Conditions of Approval);

c. Denial of the application.

(iii) Unless the applicant agrees to an extension of time in writing, the failure of
the HPC to take action on a COA application within 60 days from the date
of application shall be deemed to constitute approval of the plans and
specifications as submitted, and the Building Official shall issue any required
permit, subject to the separate requirements for such permit.

(9) Certificate of Appropriateness Standards

(a) The standards of this section shall apply to all COA applications except for a COA
application for relocation that is subject to Section 40.1-2.3(1) (?). Certificate of
Appropriateness for Relocation, or an application for demolition that is subject to
Section 40.1-2.3(1)(10), Certificates of Appropriateness for Demolition.
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Section 40.1-2.3 Standards and Requirements for Applications for Permits and Development Approvals

Subsection (l): Certificate of Appropriateness (COA)

(b) The Planning Director, HPC, or DDC (as appropriate), shall approve the application
and issue a COA upon a finding the proposed material change(s) in appearance
would not have a substantial adverse effect on the aesthetic, cultural, historic, or
architectural significance and value of the historic structure or the historic district in
accordance with the Se